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N. Benowitz - D 

(Thursday, February 25, 1999, 1:20 p.m.) 
PROCEEDINGS 
Afternoon Session 

(Whereupon, the following 
proceedings were held in 
open court, the jury being 
present:) 

THE COURT: Welcome back, jurors, good 
afternoon. 

Mr. Thomas. 

MR. THOMAS: Thank you. Judge. 

NEAL BENOWITZ 

Was thereupon recalled as a witness on behalf of 
the plaintiff and, having been previously duly 
sworn, was examined and testified as follows: 

FURTHER DIRECT EXAMINATION 

BY MR. THOMAS: 

Q. Dr. Benowitz, could you step forward, 
please. I would like to go back to one of the 
diagrams. Do you remember that you drew on the 
diagram to show the various dosage amounts over 
time for different types of tobacco and you 
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1 included caffeine. 

2 And in terms of the level of high or the 

3 level of relative strength of the effect of 

4 caffeine versus nicotine, is this intended to 

5 diagram that? 

6 A. No. This is just the time course of 

7 levels in the bloodstream. Caffeine is not even 

8 on the same scale. Caffeine is much less of a 

9 potent drug than nicotine. For example, a cup of 

10 coffee has about a hundred milligrams of caffeine 

11 and a cigarette has one milligram of nicotine, so 

12 the potency is tremendously different. 

13 This blood level of caffeine would be one 

14 microgram per milliliter, which would be a 

15 thousand times what the concentration is for 

16 nicotine, so the scale is totally different. This 

17 is just meant to show sort of a time course and 

18 show that the rise is gradual, but the gradual 

19 rise means that's pharmacologic effects or effects 

20 on mood and behavior are subtle compared to like a 

21 rapid, huge rise. That's the main point of the 

22 caffeine conserve. 

23 Q. So it shows the shape of the effect. 

24 Now, would it even — if this were to be on a 

25 milligram to milliliter scale like nicotine, in 


http://legacy.library.ucsflMui^el/^t^^aSWpdlhdustrydocuments. ucsf.edu/docs/prxd0001 



4 


N. Benowitz - D 

1 terms of the effect of caffeine versus the effect 

2 of nicotine, milligram to milligram, would the red 

3 line be significantly lower here? 

4 A. Yes. Again, what you are talking about 

5 is a hundred milligrams of caffeine in an 

6 approximate dose compared to one milligram of 

7 nicotine per dose, so it's one hundred times 

8 greater amount, but the effect is even less, so 

9 you are really scaling it down by several hundred. 


10 

so it 

would really 

be way down here if you drew it 

11 

on the 

effect line. 


12 

Q. 


Would it be down below the level of a ten 

13 

here? 




14 

A. 


Yes. 


15 

Q. 


Way down here? 

16 

A. 


Yes. 


17 

Q. 


Is it even 

possible to chart it on here? 

18 

A. 


Not really 

It would be really low. 

19 

Q. 


All right. 

I just wanted to make sure 

20 

that there is no confusion about that later. 

21 



Now, we've 

gone to nicotine in history a 

22 

little 

bit. We've 

gone to nicotine and the 

23 

function. 

I think. 

or at least the presence in a 

24 

plant 

called tobacco. Well, what function does 

25 

nicotine 

in tobacco 

perform for the plant? 
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1 A. The belief is that it is there primarily 

2 as an insecticide, because nicotine does the same 

3 thing in insects as it would in people. It binds 

4 to acetylcholine inceptors. And in large amounts, 

5 it binds it and sort of inactivates the receptors, 

6 so the acetylcholine can't work at all, and the 

7 animal becomes paralyzed. It becomes paralyzed, 

8 stops breathing and dies. 

9 So nicotine is protective of the plant. 

10 If the animal eats it, the animal dies. Nicotine 

11 has been extracted from tobacco and made into 

12 insecticide for people to use in their gardens. 

13 For example. Black Leaf 40 is 40 percent nicotine 

14 sulfate. It's something that you can spray on 

15 your roses, and it kills aphids. So higher 

16 concentrations of nicotine is widely used as an 

17 insecticide. 

18 Q. So if somebody was to use some Black Leaf 

19 40, and then the next day they look on the ground 

20 below the roses, and there's the little aphids 

21 there, their neurological receptors have been 

22 affected by the nicotine? 

23 A. Right. They are totally blocked by the 

24 nicotine, so the acetylcholine can't do its normal 

25 functions at all. It's too much nicotine there. 
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N. Benowitz - D 

1 Q. So they have mega-acute nicotine 

2 intoxication — 

3 MR. COFER: Objection, leading, asked and 

4 answered — I apologize, counsel, I thought you 

5 were through with the question. 

6 BY MR. THOMAS: 

7 Q. So do they have nicotine intoxication to 

8 the point of fatality? 

9 A. Yes. 

10 Q. Have you encountered acute nicotine 

11 intoxication to the point of illness in humans in 

12 your practice? 

13 A. Yes. There was a patient that we 

14 actually published a case report on. There was a 

15 woman in her 40s, I believe, who had a skin 

16 infection which is what is called scabies which is 

17 like a mite that gets in the skin and itches, and 

18 she knew she had the infection and she knew it was 

19 a parasite of some sort. 

20 And she was at home in the middle of the 

21 night, 2 o'clock in the morning, itching like 

22 crazy. There was no pharmacy available. She had 

23 Black Leaf 40, so she made a sponge bath out of 

24 it, put it all over her skin thinking that it 

25 could kill the parasites. 
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1 And then she came into the hospital, 

2 extremely sick, vomiting and sweating and 

3 nauseated and low blood pressure and fast heart 

4 rate, and was put into an Intensive Care Unit, she 

5 was treated for several hours, recovered. 

6 This case report was actually one of the 

7 most vivid examples of tolerance, because what we 

8 found was her blood levels of nicotine that were 

9 on the skin were more than ten times higher than a 

10 smoker's level, so they were huge, which is why 

11 she was sick. She kept on absorbing nicotine 

12 through her skin throughout the day in measured 

13 blood levels. 

14 By 4 o'clock in the afternoon, she was 

15 better and she was able to be discharged from the 

16 Intensive Care Unit, but her blood level was still 

17 300 nanograms per mil. 

18 Q. Let me just put that in context. 

19 A. She had become totally tolerant to these 

20 tremendously high levels over a period of eight 

21 hours. 

22 Q. Where was she relative to the top of the 

23 chart here for the cigarette? 

24 A. Well, she would have been way up there, 

25 almost to the roof, to the ceiling. 
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Q. And she developed tolerance? 

A. Let me take it back. Not in terms of the 
concentration. This concentration, she would have 
been three times this, so not to the roof. 

Q. So 300? 

A. 300 was what she was. She had developed 
extreme tolerance, and that is an extreme of what 
happens on a lesser scale to smokers. 

Q. Now, in regard to this concept of 
tolerance, she developed tolerance, did you say, 
when the level of nicotine in her blood, from 
applying the poison to her skin was 300 milligrams 
per milliliter? 

A. 300 nanograms. 

MR. COFER: Objection, leading, asked and 
answered. 

MR. THOMAS: Well, I didn't get it right 
yet. I was just trying to — 

THE COURT: Counsel. 

MR. THOMAS: Sorry. 

THE COURT: First, I need to have an 
opportunity to rule before you engage counsel. 

MR. THOMAS: All right. 

THE COURT: The leading nature of the 
record is sustained. Asked and answered is not 
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sustained. He is simply trying to summarize and 
proceed, but at some point, we have to cover a 
new matter and not continue to go back and cover 
the old. 

MR. THOMAS: All right. 

THE COURT: Rephrase the question. 

BY MR. THOMAS: 

Q. What I'd like to do before I move on 
because I am not sure I understand it, we have got 
300 nanograms per milliliter that she had as a 
blood level of nicotine? 

A. That was sustained all day long. 

Q. Yet, she was able to be discharged? 

A. Yes. 

Q. And in what condition was she discharged? 

A. Normal. 

Q. What does that demonstrate about what the 
human body does to a large dosage of nicotine? 

A. This was the most vivid example in humans 
to the development of tolerance to the effects of 
nicotine. This is a poisoning scale, but on a 
lesser scale, it happens with cigarette smoking 
each day, but this was poisoning case. It shows 
that even with extreme levels over eight hours, 
the body adapts. 
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1 Q. And maybe it goes without saying, but is 

2 subjecting a human to something like 300 nanograms 

3 per milliliter something you would do with a 

4 volunteer? 

5 A. No, of course not. 

6 Q. It's to the point of — it's a problem? 

7 A. People have died from nicotine poisoning, 

8 accidental spills of insecticides can absorb 

9 through the skin and people have died from it, so 

10 this woman was fortunate that she didn't die, and 

11 we studied her. People have died from too much 

12 nicotine being absorbed through the skin. 

13 Q. Well, I'm not a chewer, but if I was to 

14 take some of that Black Leaf 40 and put it inside 

15 my lip, that's a nicotine-containing substance, 

16 would it produce — at least the nicotine 

17 component of it — the kind of reaction that we 

18 described here? 


19 

A. 

Yes. 




20 

Q. 

Okay 

Thank you. You can return 

. to 

the 

21 

stand. 





22 

A. 

(The 

witness complies.) 



23 

Q. 

Now, 

in regard to differences in 

people 

24 

in the 

effect 

that they get from nicotine 

or 

the 

25 

effects 

that 

different quantities of nicotine 

have 
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1 upon them, does that vary from person to person? 

2 A. Yes. 

3 Q. Have you conducted studies to determine, 

4 and I think you mentioned it briefly during your 

5 qualifications, about how the different — how 

6 different races of humans may have a different 

7 physiological relationship with nicotine? 

8 A. Yes. 

9 Q. Okay. Now, we have got, Jesse Williams 

10 we know in this case was a black man. Have you 

11 studied African Americans, and what happens with 

12 them in regards to nicotine? 

13 A. Yes. 

14 Q. Is there a physiological difference in 

15 regard to African Americans and other races about 

16 nicotine effect? 

17 A. Well, there are differences in terms of 

18 nicotine exposure from smoking cigarettes in 

19 blacks compared to whites. 

20 Q. I didn't use the right word. Let me try 

21 to get a question that addresses that more 

22 closely. 

23 In terms of the difference between 

24 African Americans and other races in regards to 

25 smoking cigarettes, have you studied any 
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1 differences? 

2 A. Yes. 

3 Q. And what were those differences? 

4 A. Well, we found two highly significant 

5 differences. One is of unclear significance. 

6 That is that blacks break down nicotine and its 

7 breakdown products more slowly than whites, but 

8 what we did find that is of great significance, is 

9 that on average blacks took in 15 to 20 percent 

10 more nicotine and more tobacco smoke per cigarette 

11 smoked. 

12 That was important because of questions 

13 about whether there is a difference in disease 

14 risk in blacks compared to whites in smoking. 

15 There is some evidence about that. We were 

16 investigating why that is, and we found evidence 

17 that blacks take in more cigarette smoke per 

18 cigarette than whites. 

19 Q. Sometimes race is a — well, always 

20 maybe, race is a sensitive issue, but was this a 

21 study that was subject to peer review? 

22 A. Yeah. This study was published in the 

23 American Medical Association Journal, which is one 

24 of the most widely circulated if not the most 

25 widely circulated journal in the world, and it was 
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1 pursuant to an important question, which is an 

2 observation that's been made that the lung cancer 

3 risk in blacks are higher per number of cigarettes 

4 smoked than whites, and we are trying to figure 

5 out why is that. 

6 And one of the first questions has to do 

7 with, do blacks smoke cigarettes differently or do 

8 they break down nicotine at different rates, and 

9 ours was the first study to show, we don't know 

10 why yet, but blacks do smoke cigarettes 

11 differently than whites. They take in more smoke 

12 per cigarette. 

13 Q. And was that something that measured 

14 after, let's say, comparison between the blood 

15 level of nicotine for a person who is not an 

16 African American after a cigarette, compared with 

17 the nicotine level of an African American smoking 

18 a cigarette? 

19 A. Well, how we did it technically is a 

20 little bit complicated to explain. It has to do 

21 with measuring how fast blacks and whites break 

22 down nicotine and making levels of breakdown 

23 products, and in doing some mathematical 

24 calculations that allows us to estimate their 

25 intake of nicotine per day from smoking, and so it 


http://legacy.library.ucsflMui^el/^t^^aSWpdlhdustrydocuments. ucsf.edu/docs/prxd0001 



14 


N. Benowitz - D 

1 was based on nicotine and measurements, yes. 

2 Q. Without getting into the biochemistry, 

3 are there certain byproducts of the nicotine, 

4 nicotine interaction with the human, that can be 

5 measured? 

6 A. Well, one of the — when nicotine enters 

7 the body, the body breaks it down to substances 

8 that are less active on the body, and cotinine is 

9 the main breakdown product. That's a product that 

10 is a little bit like nicotine, but it's modified 

11 so that it doesn't have the activity that nicotine 

12 has, and the body can excrete it in a less active 

13 f o rm. 

14 Q. Can you tell me how to spell that? 

15 A. Sure. Cotinine is c-o-t-i-n-i-n-e. 

16 Q. Cotinine. And can it be measured to 

17 provide you with a scientific scale? 

18 A. Yes. Cotinine has been widely used as a 

19 marker of how much nicotine a person takes in 

20 every day. 

21 Q. Okay. So in regard to the impact that 

22 African Americans have a higher level of intake of 

23 nicotine versus a person who is not an African 

24 American, what impact is that in terms of the 

25 question of addiction. 
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1 A. Well, more nicotine exposure means a 

2 potential for greater addiction; and, in fact, for 

3 our data that I reviewed for and are published in 

4 the Surgeon General's Report on ethnic differences 

5 that suggests that addiction is more severe in 

6 black smokers and black men in particular than 

7 white men. 

8 Q. And does that have to do with the success 

9 in quit rates? 

10 A. Yes. For the same number of quit rates, 

11 black men are less successful at quitting than 

12 white men who smoke the same number of cigarettes. 

13 Q. Let me interrupt you because I just kind 

14 of passed over that. Does quit rate have to do 

15 with the rate or number of persons in a particular 

16 category in terms of their success relative to 

17 persons in a different category? 

18 A. Yes. If you look at a certain number of 

19 smokers, one question is how many quit, but if you 

20 are looking at the question of dependence or 

21 addiction, you need to know how many have tried to 

22 quit as well, and so studies have looked at both 

23 issues. 

24 Interest in quitting, the number of quit 

25 attempts and successful quit attempts, and with 
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1 the same interest in quitting and same number of 

2 quit attempts, black men are less successful than 

3 white men. 

4 Q. Are you aware that in this case, Jesse 

5 Williams tried a number of times, but was 

6 unsuccessful ultimately in quitting smoking 

7 cigarettes before he died? 

8 A. Yes, I am. 

9 Q. Well, I would like to just go then into 

10 the question of quitting. We have had some 

11 reference to, I think the number was to 50 million 

12 Americans had quit smoking cigarettes. Are there 

13 a number of people who have tried and been 

14 successful in quitting smoking? 

15 A. Yes. 

16 Q. Is that figure about right? 

17 A. Yes. I am not sure it's exactly 50 

18 million. It might be 45 million, or 50, but a 

19 fair number of smokers have quit smoking 

20 successfully. 

21 Q. From the standpoint of your studies, what 

22 observations have you made about — now I would 

23 like to go broader than the study of African 

24 Americans — about people's ability to quit 

25 smoking once they decide to try? 
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1 A. One of the striking things that everyone 

2 had found is the variability of that. We know 

3 some things predict easier quitting: People who 

4 smoke fewer cigarettes, people who have been 

5 smoking cigarettes for fewer years. 

6 There are other calculations, other 

7 predictors; but we know on average, it's difficult 

8 for smokers to quit, so the average smoker even 

9 though the average smoker who quits tries — makes 

10 serious quit attempts at least four or five times 

11 before they succeed, and it takes them many years, 

12 so it is not an easy thing for most smokers to do. 

13 Now, some people are lucky, some smokers 

14 are lucky and they're able to quit on the first 

15 try. Some smokers try over and over and over 

16 again and can never successfully quit, so there is 

17 a big spectrum of variation. And that's true for 

18 all drugs of addiction. 

19 There are some people who occasionally 

20 use cocaine at parties and never use too much of 

21 it, and never seem to get into trouble, and other 

22 people, once they start using cocaine, cannot 

23 control it and have severe health problems from 

24 it, and the same thing is true with alcohol. 

25 There is variation in addiction 
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1 susceptibility, it is true for all drug abuse and 

2 it is clearly true for cigarettes. 

3 Q. In the course of your clinical practice, 

4 have you had contact with older smokers, people 

5 who perhaps are veterans who began smoking during 

6 one of the wars, or people who are now in their 

7 middle age and are trying to quit after a lifetime 

8 of cigarette smoking? 

9 A. Yes. Most of my patients with coronary 

10 heart disease, who have had heart attacks or had 

11 heart failure and middle age or older people in 

12 their 50s and 60s, and a large number of my 

13 patients are smokers, a large number of patients 

14 whom I admit with heart attacks to the hospital 

15 are smokers. 

16 The population of smokers in California, 

17 is about 25 percent, but among my heart attack 

18 patients it must be two or three times that. So 

19 clearly there are a lot of people who know that 

20 smoking is harmful to their health who have not 

21 been able to quit smoking. 

22 Q. In terms of your clinical practice and 

23 experience with these, I guess one way to call it 

24 would be mature smokers, people who began smoking 

25 back in the '50s, when some of the health effects 
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1 were not widely publicized as they were later and 

2 have been smoking for years and years, have you 

3 worked with them in their efforts to quit? 

4 A. Yes. 

5 Q. In terms of the physiological and 

6 psychological results that occur during the 

7 quitting process, could you tell us about some of 

8 the things that they encounter? 

9 A. Well, they're different problems 

10 different people have. Some of my patients have 

11 said, "I just feel lethargic, I have no energy. I 

12 just can't do my daily activities." Some people 

13 say, "I can't concentrate, I can't focus, I can't 

14 think straight." Some people say, "I just feel 

15 depressed and smoking makes me feel better," so 

16 there are different reasons. 

17 Some people can't really say why, they 

18 just say, "I can't quit. Whenever I quit, I just 

19 have this very intense urge to have a cigarette," 

20 and they really can't ever explain why, but they 

21 just can't do it. These are people who know very 

22 well the health risks of smoking, because every 

23 visit in our hospital we chart, "Are you a smoker 

24 or not?" 

25 And every time I see a person that's a 
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1 smoker, I say, "You have to quit smoking because 

2 smoking is going to kill you. The best thing you 

3 can do for your health is quit smoking." 

4 Even after heart attacks, which you would 

5 think would shock people into quitting smoking, 

6 only about 50 percent of smokers are successful in 

7 quitting. So even though they know very well that 

8 smoking could cause another heart attack, half the 

9 people still smoke because they're highly 

10 addicted. 

11 Q. In regard to Jesse Williams, were there 

12 any similarities in terms of his use of cigarettes 

13 with the patients who you treated in the clinical 

14 practice? 

15 A. Yes. 

16 Q. Could you describe generally for the jury 

17 what some of those similarities are. 

18 A. Well, some of the characteristics of 

19 Jesse Williams are really those of a highly 

20 addicted smoker. He smoked for 45 or more years. 

21 He smoked from one to three packs of cigarettes 

22 per day. He smoked three packs of cigarettes a 

23 day for more than ten years. 

24 And someone smoking three packs of 

25 cigarettes per day is smoking one cigarette every 
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1 15 to 20 minutes when you are awake. And since it 

2 takes about 7 to 8 minutes to smoke a cigarette, 

3 it means you're spending half of your waking hours 

4 with a cigarette lit smoking it. You can see a 

5 tremendous amount of one's life is taken up by 

6 smoking cigarettes. 

7 One of the characteristics of addicted 

8 smokers is that when they wake up in the morning 

9 after sleep, they have a tremendous need for a 

10 cigarette, and one of the clinical questions that 

11 is used to access dependence is, "How long is it 

12 after you wake up in the morning do you have your 

13 first cigarette that day?" 

14 And very addicted smokers had their first 

15 cigarette within minutes. He was one who had his 

16 first cigarette as soon as he woke up. In fact, 

17 when he woke up in the morning at 4:00 or 5:00 in 

18 the morning for some other reason, coughing or 

19 something like that, he would have a cigarette or 

20 two, even at 4 o'clock in the morning. 

21 He was very much in the line of my highly 

22 dependent smokers who just — it's the first thing 

23 they do. Another thing that highly dependent 

24 smokers do is they plan to make sure they always 

25 have cigarettes available. 
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1 And again, the history of Jesse Williams 

2 indicates that he would make sure the night before 

3 he had cigarettes, and if he didn't have them for 

4 the next morning, he would go out a buy them to 

5 make sure there would always be cigarettes 

6 available. It was a very high priority thing to 

7 do. 

8 My patients often have tried numerous 

9 times to quit. They'd use patches and gum. The 

10 same thing for Jesse Williams. He is reported to 

11 have tried to quit 20 or more times. He used 

12 patches and gum. He smoked even when he was using 

13 patches, so more nicotine than normal. 

14 And when he couldn't smoke, he became 

15 irritable, he became angry, was hard to live with, 

16 and those are also characteristic features of my 

17 addictive smokers. When he started to get sick 

18 with bronchitis before his lung cancer, doctors 

19 told him to quit smoking and he did not quit 

20 smoking. 

21 Another characteristic, even when there 

22 is a compelling health reason not to smoke, 

23 addictive smokers will often keep on smoking. His 

24 family was stated to have asked him over and over 

25 and over again to quit smoking many times; his 
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1 wife and his children and all of them, and he was 

2 not able to quit. 

3 These are all characteristics of highly 

4 addicted smokers which I have in my clinic with 

5 heart disease, and they keep on smoking, and this 

6 was shown by Jesse Williams. 

7 Q. Thank you. Now, we talked about how 

8 nicotine affects the way that people think. Does 

9 it also affect the way people think about and by 

10 people, I mean the way the habituated or addicted 

11 smoker thinks about risk? 

12 A. Well, when you are thinking about making 

13 a choice about a risky behavior, like smoking, any 

14 choice is determined by a lot of the factors on 

15 both sides. Choices are influenced by your 

16 experience, so a person on the side of wanting to 

17 quit would be influenced by health risks, by 

18 family pressures, by the cost of buying 

19 cigarettes, those are some of the main reasons 

20 that suggest why you should quit. 

21 On the other side are factors such as the 

22 difficulty of quitting and how it is disruptive to 

23 your life. And when a smoker is deciding, a 

24 conscious thing to do as people are making 

25 decisions of what behaviors to engage in and what 
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1 not, these factors are always balanced against 

2 each other. 

3 And as long as a person is so 

4 uncomfortable when they quit smoking that they're 

5 not willing to go through that or it is just too 

6 disruptive, that will lean the balance against 

7 quitting. 

8 Q. Well, I would like to talk to you about a 

9 couple of applications of that. We've heard some 

10 discussion about the warning label on a cigarette 

11 pack. 

12 A. Yes. 

13 Q. And a person who is a cigarette smoker, 

14 every time they go and get a cigarette out, they 

15 at least have to touch the pack; and, of course, 

16 the pack has got the warning label. 

17 Now, if a person is an habituated or 

18 addicted smoker, what is the effect of that 

19 addictive thinking going to lead them to do in 

20 terms of direction and getting that cigarette out, 

21 getting that cigarette out and going right to 

22 lighting it up, or maybe on the way to getting 

23 that cigarette out just for their own benefit, 

24 just putting that warning in their mind just one 

25 more time, just to make sure, make sure I got it 
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1 right now. 

2 Okay. Before I get it lit, I'd better 

3 just make sure I understand the full implications. 

4 Okay. Now, I've got it. Is it going to be an 

5 incentive to further deal with the risk before 

6 they get the nicotine hit or to not think about 

7 the risk? 

8 MR. COFER: Objection, argumentative, 

9 lack of foundation, calls for speculation. 


10 

THE COURT: 

Sustained. 


11 

BY MR. THOMAS: 



12 

Q. I'll bring 

it down. In regard 

to whether 

13 

hypothetically a cigarette smoker on the 

way to 

14 

getting a cigarette 

will choose to put one more 

15 

thing between getting the cigarette and 

getting 

16 

the nicotine — 



17 

MR. COFER: 

Objection, lack of 


18 

foundation, calls 

for speculation. 


19 

THE COURT: 

I don't know yet. 

He is not 

20 

finished. 



21 

MR. COFER: 

Oh, he wasn't finished? 

22 

THE COURT: 

No, he is not finished. 

23 

MR. COFER: 

I apologize. I die 

not mean 

24 

to interrupt your 

question. 


25 

THE COURT: 

Try again. 
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1 BY MR. THOMAS: 

2 Q. Okay. I am going to try to resume. 

3 What does addiction do in regard to 

4 whether a person is going to be likely to go in 

5 the direction of additional thinking about the 

6 risk or in the direction of satisfying the need 

7 for the nicotine? 

8 A. Well, one thing which addiction does, and 

9 this is true for tobacco and other drugs, is a 

10 person would like to find any excuse they have to 

11 keep on doing what's easier to do, which is not to 

12 quit smoking, and that will clearly influence your 

13 interpretation of things like warnings. 

14 And cigarette warnings are a good 

15 example. They have actually been well studied. 

16 The first warning that which came out in 1966, 

17 said that, "Cigarette smoking may be hazardous to 

18 your health," and when smokers were interviewed, 

19 they often said, "Well, it says maybe. There is a 

20 lot of debate about it. Scientists are not sure." 

21 Q. I just want to interrupt you because I 

22 can sense the tension here. 

23 Now, we're going to go into the question 

24 of the adequacy of the warning, but in terms of 

25 the direction of habituation and what it does to a 
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1 person's mental processes in terms of their 

2 likelihood of putting that warning in their brain, 

3 not about the adequacy of it, but just putting it 

4 in their brain or choosing to go directly to the 

5 cigarette, what is it that addiction plays in 

6 terms of a role in that choice? 

7 MR. COFER: Objection. This goes to 

8 whether the warning is adequate. 

9 THE COURT: No. Your objection is 

10 overruled. The defense in this case is whether 

11 Mr. Williams made his own choice. The objection 

12 is overruled. You may answer. 

13 THE WITNESS: As I said before, if you 

14 are addicted to a drug, you would like to find 

15 any way to rationalize what you are doing. And 

16 again, surveys have shown that many smokers, 

17 even though they pick up a pack every day, when 

18 asked, "What does the warning say," cannot tell 

19 you. They don't even register what they are or 

20 don't read them. 

21 And they're often discounted as being 

22 something that the Government is saying, or 

23 someone who is trying to change my behavior, but 

24 it is not serious, it is not applying to me. So 

25 addicted people of all sorts downplay any 
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1 warnings like this. 

2 BY MR. THOMAS: 

3 Q. Well, I would like to take you to 

4 something that I would like to have you analyze in 

5 regard to addictive thinking or not. And ask you 

6 if you have ever encountered this in your clinical 

7 practice when you try to tell people about the 

8 dangers associated with smoking, people who are 

9 addicted to cigarettes. 

10 Have you ever heard back from somebody, 

11 "Well, you know, that's what the Governments says. 

12 That's what government says, but the tobacco 

13 companies are the ones who know about what's in 

14 the cigarettes." Have you ever heard anything 

15 like that from your patients? 

16 A. Yes. 

17 Q. Could you describe the mind set from an 

18 addiction standpoint that is demonstrated in such 

19 an analysis by a person who is an addicted smoker, 

20 please. 

21 A. It goes back again to trying to interpret 

22 the information that you have that would tend to 

23 make you have to change your addiction. And if 

24 there is another interpretation, such as, "There 

25 is controversy about this and the Government wants 
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1 me to do this." Or, "The Government is saying 

2 this, but the manufacturer knows more because it 

3 is their product." Or, "If they're saying that 

4 this product is saleable, if they're selling it, 

5 it couldn't be so hazardous if they're selling a 

6 product to me like this." All of these sort of 

7 rationalizations come up and excuses why not to 

8 pay attention to health information which is 

9 widely available. 

10 Q. All right. Now, this is a hypothetical 

11 question. I would like for you to assume in this 

12 question that Jesse Williams engaged in such 

13 thinking behavior, not that it completely deprived 

14 him of his freewill, but that he engaged in that 

15 kind of thinking behavior. 

16 And I would also like for you to assume 

17 that Jesse Williams was a person who was an 

18 independent thinker, he read the paper, he paid 

19 attention, he watched the news, he was a 

20 thoughtful person. 

21 And my question to you, sir, does the 

22 intelligence level of the addicted smoker have a 

23 great deal to do with whether they can think 

24 through the effect that the addiction has upon 

25 their mind set in regard to whether or not, based 
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1 upon what they know, when it comes time to light 

2 that next cigarette, they take it and they walk 

3 over and they throw it in the trash can, or they 

4 take it and they look at it and they pull out 

5 their lighter and they light it up and they smoke 

6 it? 

7 A. It is not the intelligence. It is not a 

8 matter of being able to understand what is going 

9 on. It is really dealing with the competing 

10 pressures of addiction and then interpretation of 

11 conflicting messages about risks. 

12 If there was overwhelming information, if 

13 everyone said it was bad, the company said it was 

14 bad, if the Government said it was bad, if none of 

15 your friends smoked, then I think almost anyone 

16 would quit smoking, but that is not the 

17 environment. There are mixed messages. 

18 So even if you are very intelligent, you 

19 can interpret the information and say, "Well, it 

20 is not so bad. Maybe it is a risk factor, but I 

21 am pretty healthy and I am not going to be 

22 affected by it." 

23 A lot of smokers keep on smoking with 

24 that rationale. "As long as I'm feeling good, I'm 

25 not being affected. And when I start to get sick. 
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1 then I'll quit," but, of course, by then it's too 

2 late, because it takes 20 years for lung cancer to 

3 develop. 

4 So people have different ways of 

5 rationalizing health risks. It is not a matter of 

6 intelligence. It is a matter of trying to find 

7 some way to address the addiction and then have 

8 you think what you're doing is reasonable. 

9 Q. Well, in regard to providing information 

10 to an addicted smoker that gives that alternative 

11 thinking some force, if the evidence in this case 

12 showed that Philip Morris, over a period of 40 

13 years, did everything within their power to 

14 maintain a nonexistent controversy about the link 

15 and between cigarette smoking and lung cancer and 

16 to maintain denial of the fact that addiction 

17 plays a very real role in cigarette smoking, what 

18 impact does that have upon a person who is 

19 searching for reasons to continue to smoke from 

20 the standpoint of addiction thinking and behavior? 

21 A. Well, if you go back to what I said 

22 before, that people are looking for some rationale 

23 to keep on what they're doing, and a big rationale 

24 for smoking has been the health effects are not 

25 proven. Maybe it's a risk factor, but the health 
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1 effects are not proven, there is still controversy 

2 about it, the tobacco company is selling them, 

3 they're advertising cigarettes, it could not be so 

4 bad. That's what people think that are smokers. 

5 If the tobacco company said, "These 

6 cigarettes cause cancer. They increase your risk 

7 more than tenfold in developing lung cancer and 

8 they're addicting," I think many people would quit 

9 smoking much sooner, but they don't get that 

10 message. 

11 Q. All right. In regard to the idea about 

12 addiction versus habituation, are those terms that 

13 mean the same thing? 

14 A. Well, this is getting into some technical 

15 terms that have come up over the years with 

16 respect to how the behavior of compulsive nicotine 

17 use has been termed. 

18 In 1964, the Surgeon General's Report 

19 called nicotine habituation because they were 

20 using the addiction model to be that of heroin, 

21 which meant intoxication such that you could not 

22 function in a job, and severe withdrawal symptoms 

23 that were absolutely incapacitating so you could 

24 not function, and also association with antisocial 

25 behavior. That was a heroin model. 


http://legacy.library.ucsflMui^el/^t^^aSWpdlhdustrydocuments. ucsf.edu/docs/prxd0001 



33 


N. Benowitz - D 

1 They commented on nicotine and said that 

2 the strength of the behavior was just as strong as 

3 other drugs, such as heroin, but because there was 

4 not intoxication or life-threatening withdrawal 

5 symptoms, we're not going to call it addiction, 

6 we're going to call it habituation. 

7 Now, the World Health Organization, also 

8 in 1964, came up and they revised their definition 

9 and broadened it to say that when a use of a drug 

10 becomes so important to a person that they're 

11 using the drug in spite the harm to themselves or 

12 society, that is drug dependence. 

13 And after that, it sort of changed the 

14 whole concept — not the concept, the behavior was 

15 always the same, but it changed that definition 

16 for dependence. Now, the 1964 Surgeon General's 

17 definition, if you were to apply it to cocaine, 

18 would not be — would not call cocaine an 

19 addictive drug because cocaine doesn't cause 

20 life-threatening withdrawal symptoms. 

21 It makes people lethargic and fatigued, 

22 they eat more and they sleep more, but they don't 

23 have seizure, they don't DTs, they don't have 

24 life-threatening withdrawal symptoms, so even the 

25 '64 Surgeon General's Report criteria would not 
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1 call cocaine or amphetamine addictive. 

2 Now, those are drugs we know today are 

3 clearly used compulsively and meet the current 

4 definition of addiction, but it would not meet the 

5 1964 definition of addiction. 

6 Q. Some of us may not know about what the 

7 effects are in terms of somebody who is trying 

8 to — what's that word? Kick, trying to kick 

9 heroin. Could you tell the jury what that is. 

10 A. Well, it's like having an extreme flu 

11 with muscle aches and shivers and chills, and 

12 abdominal cramps and diarrhea, runny nose, watery 

13 eyes, and an intense craving for heroin, but it is 

14 just like ohaving a really bad flu. 

15 Q. So in regard to what happened in the 

16 middle '60s, the requirement that a person goes 

17 through these life-threatening withdrawal symptoms 

18 changed in regard to addiction in what way, 

19 please? 

20 A. Well, what was acknowledged as the most 

21 important factor for drug addiction is loss of 

22 control of drug use to the extent that it caused 

23 harm to some extent, to a person or society, so 

24 the definition changed to focus on that, rather 

25 than the specifics of intoxication or withdrawal. 
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Q. So under the definition that has been 
developed by the World Health Organization back 
in the '60s, and is now a part of the definition 
from the Surgeon General's Report of 11 years ago, 
would a person who is — I think we probably 
consider a cocaine addict to be included in the 
definition of an addict? 

A. Yes. 

Q. And in the old time and now time, the 
heroin person, they're still an addict? 

A. Yes. 

Q. And what about, you talk about 
methamphetamine, but is methamphetamine — do you 
encounter those in your clinical practice? 

A. Yeah. 

Q. Do people became addicted to them? 

A. Yes. 

Q. What types of withdrawal do they go 
through? 

A. Similar to cocaine withdrawal, so 
lethargy, depression, sleeping a lot, eating a 
lot, not being able to get yourself out of bed. 

Q. But the intense bodily distress that 
would even lead to a serious, serious illness like 
heroin is not present? 
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1 A. That's correct. 

2 Q. So the addiction, an addicted 

3 methamphetamine user, is something that includes 

4 those people now? 

5 A. Yes. 

6 Q. All right. In regard to what happened, 

7 and we've already covered in your qualifications 

8 and I don't want to start over again, but what 

9 happened in regard to your work in regard to 

10 addiction in the 1988 Surgeon General Report, and 

11 the general acceptability level in the world of 

12 scientists who study these things, could you 

13 describe how that evolved from the '60s up to '88 

14 up to the present time. 

15 A. Well, one of the things that changed a 

16 bit with the Surgeon General's Report is the World 

17 Health Organization, and actually many scientists, 

18 had gone from habituation to dependence. In the 

19 Surgeon General's Report, we equated dependence 

20 and addiction as being the same. 

21 And the reason was that — actually, the 

22 National Institute on Drug Abuse had suggested 

23 that a couple years earlier, I forget what year, 

24 but the reason why the Surgeon General's Report 

25 called it addiction instead of dependence was to 
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1 emphasize the commonalities of all the chemical 

2 mechanisms that I talked about, the effects of 

3 neurotransmitters in the brain, the effects on 

4 behavior, the problems quitting, the high relapse 

5 rates. 

6 There are a lot of commonalities between 

7 heroin, cocaine, alcohol, nicotine, and 

8 amphetamines, barbiturates and addiction. And all 

9 those commonalities focus around basically loss of 

10 control of drug use. You have a hard time 

11 controlling your use of the drug and it hurts you 

12 or hurts someone else. 

13 That was felt to be best conveyed by all 

14 addictive drugs, so in that report we said, "This 

15 is what we mean by drug dependence, and we will 

16 interchangeably use the terms "addiction" and 

17 "dependence." 

18 Q. Well, in 1988, when you were — well, 

19 when did you begin work on the 1988 — well, maybe 

20 somebody could say you have been doing this during 

21 your career. When did the work begin for this 

22 1988? 

23 A. 1986. 

24 Q. Okay. For the two years that you were 

25 putting this book together, was there any 
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1 opposition to the concept that cigarette smoking 

2 should be included within the term addiction? 

3 A. There was some opposition. Well, when 

4 the report came out, the tobacco industry 

5 representatives were about extremely critical of 

6 it, and I think many still are, saying that it is 

7 not appropriate to equate nicotine with drugs like 

8 heroin or cocaine. 

9 But amongst the scientists, the vast 

10 majority of scientists are quite comfortable 

11 exchanging dependence and addiction for nicotine; 

12 and, in fact, several major medical societies, 

13 American Psychiatric Association, the American 

14 Medical Association, the British Medical 

15 Association, have all endorsed the concept of 

16 nicotine addiction. 

17 So I think there is very little 

18 controversy about the behavior as big addictive 

19 behavior, and any controversy that exists, I 

20 think, is just semantic. Whether you want to say 

21 you have to have intoxication or have to have 

22 life-threatening withdrawal symptoms or not, if 

23 you insist on that then you might not want to call 

24 it addiction. 

25 To me, it didn't really matter. To me. 
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1 the essence of what we're dealing with as 

2 physicians and scientists is that people use 

3 nicotine in a way such that it's very difficult to 

4 quit, and that's the challenge, to help them quit, 

5 and I don't care if you call it addiction or 

6 dependence or not. 

7 Q. And to your knowledge, as it relates to 

8 Philip Morris, do you know whether or not Philip 

9 Morris has accepted that nicotine, let's make it 

10 more specific, cigarettes in some smokers leads to 

11 addiction? 

12 MR. COFER: Objection, as to the 

13 definition of addiction. I will approach if you 

14 would like me to clarify with respect. Thank 

15 you counsel. 

16 MR. THOMAS: I can rephrase it. 

17 THE COURT: Well, it's your question. 

18 MR. THOMAS: I'll rephrase it. 

19 BY MR. THOMAS: 

20 Q. To your knowledge, to this day, February 

21 25, 1999, has Philip Morris, according to the 

22 definition of addiction that you gave at the 

23 beginning of your testimony and that's contained 

24 in both the World Health Organization and the 1988 

25 Surgeon General's Report, regarding addiction. 
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been accepted in regard to cigarette smoking? 

MR. COFER: I am going to object. That's 
vague, unless we know how he defines addiction. 
There has been so much testimony, I am not sure 
that the context is clear. 

THE COURT: The witness defined addiction 
at the beginning of his testimony. The form of 
the question encapsulates that definition. The 
objection is overruled. 

MR. COFER: All right. 

THE COURT: Go ahead. 

THE WITNESS: Well, that is a complicated 
question to answer because I think it depends on 
in which form. I am not aware — 

BY MR. THOMAS: 

Q. Let's talk about in regard to the outside 
world? 

A. I am not aware of any statement from 
Philip Morris that nicotine is addicting in terms 
of a public statement. 

Q. All right. Well, we'll talk about inside 
the company. Have you become aware some documents 
which have gone back several decades where Philip 
Morris has discussed the concept of addictive 
smoking? 
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A. Yes. 

Q. All right. Well, let's first start with 
the outside. This is going to take me a minute. 

I would like for you to step down here, sir, and 
please don't stand between one of these monitors. 

MR. COFER: Is there some reason that the 
witness is leaving the witness stand? 

THE COURT: I think the witness can't see 
the monitor. 

MR. THOMAS: I'm going to have him 
testify from right here. Is that okay? 

THE COURT: Mr. Thomas, I asked you, 
please, not to engage counsel. He is talking 
with me. The witness may stand next to this 
monitor because he can't see one from the stand. 

MR. COFER: Okay. That's fine. 

THE COURT: Okay. Please proceed. 

BY MR. THOMAS: 

Q. I am showing you what has been marked and 
admitted in this case as Exhibit 148, and I'm 
going to show it to you in two stages. First, 
this is the copy from our Oregonian newspaper 
which is not, unfortunately, as great a copy as I 
would like, but this is a copy of the same thing 
from the New York Times. 
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1 And I am going to represent to you for 

2 purposes of this series of questions that these 

3 appeared on or about April 15th, 1994. And I'm 

4 further going to represent to you that this was a 

5 paid advertisement by Philip Morris which has its 

6 crest. 

7 Now, I would appreciate it if you would 

8 stand on the other side of that television, sir, 

9 because that is the monitor that you and I are 

10 going to share. There is a little crest. So it's 

11 a paid advertisement from them in 1994. 

12 And in regards to the outside world, 

13 let's take a look right here under, "Facts." And 

14 I'm going to read it to you, and I would like for 

15 you to please follow along with me and tell me if 

16 I get it wrong, because I misread a couple of 

17 these. 

18 "Philip Morris does not believe cigarette 

19 smoking is addictive." 

20 Now, are you aware that they have taken 

21 that public position? 

22 A. Yes. That had been a consistent 

23 position, as far as I know. 

24 Q. And this is a consistent outside position 

25 in regard to the outside world, outside the 
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1 company, right? 

2 A. Yes. 

3 Q. All right. Now, stay there, if you 

4 would, and what I'd like you to do now, sir, is to 

5 focus on some internal position. 

6 THE COURT: Mr. Best, can you see around 

7 the witness? 

8 JUROR No. 1: Yes, I can. 

9 THE COURT: Okay. Perfect. 

10 BY MR. THOMAS: 

11 Q. Now, there are some things here that are 

12 in language that I might need a little bit of help 

13 in terms of definitions. Let's just be clear what 

14 we're talking about. Is this the 1988 Surgeon 

15 General's Report? It is not marked as an exhibit. 

16 A. Yes. 

17 Q. And in regard to that, are these the 

18 major conclusions of that report? 

19 A. Yes, they are. 

20 Q. And are they, "One, cigarettes and other 

21 forms of tobacco are addicting"? 

22 A. Yes. 

23 Q. "Two, nicotine is the drug in tobacco 

24 that causes addiction"? 

25 A. Yes. 
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1 Q. "Three, the pharmacologic and behavioral 

2 processes that determine tobacco addiction are 

3 similar to those that determine addiction to 

4 drugs, such as heroin and cocaine"? 

5 A. Yes. 

6 Q. And this was the conclusion that was 

7 reached in 1988, and I think you mentioned by 

8 literally hundreds of scientists around the world 

9 who have shared this view? 

10 A. Yes. 

11 Q. Back to the mid-'60s when the World 

12 Health Organization included drugs like cocaine 

13 within the definition of addiction? 

14 A. Yes. Although, sometimes dependence was 

15 used as opposed to addiction. 

16 Q. Yes, you told us about that. 

17 A. But in this report, we're using both 

18 equivalently. 

19 Q. All right. Now I'd like to take you to a 

20 document and ask you if you recognize something 

21 that was written by — 

22 (Discussion off the record 

23 between counsel.) 

24 BY MR. THOMAS: 

25 Q. I am going to represent to you that this 
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1 was a document that was created by somebody named 

2 Dunn within Philip Morris. Are you aware of who 

3 he was? 

4 A. Yes. 

5 Q. Who was that guy? 

6 A. He was a psychologist who was in charge 

7 of the behavioral research program at Philip 

8 Morris for many years. 

9 Q. Have you ever heard him called by a slang 

10 term, "the nicotine kid"? 

11 A. Yes. 

12 Q. Let's talk about him and what he has to 

13 say here. I want you to describe this in terms of 

14 what it means after I read it to the jury, and 

15 just for the jury's information, this is from the 

16 fall of 1969. 

17 THE COURT REPORTER: You said a name like 

18 Dunn? 

19 MR. THOMAS: Dunn, D-u-n-n. 

20 BY MR. THOMAS: 

21 Q. "We share the conviction with others that 

22 it is the pharmacological effect of inhaled smoke 

23 which mediates the smoking habit." 

24 What does mediate mean in that context? 

25 A. Well, that means it is the determinant of 
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1 why people smoke. 

2 Q. Thank you. Mediate. 

3 Continuing on the same page, "We have 

4 then as our first premise that the primarily 

5 motivation for smoking is to obtain the 

6 pharmacological effect of nicotine." 

7 Now, does that include, at least 

8 internally, a recognition of the pharmacological 

9 effects of nicotine that we described earlier 

10 today? 

11 A. Yes. What this is saying is essentially 

12 what I said before, that the cigarette is a 

13 nicotine delivery device, and the smoker is 

14 getting nicotine from the cigarette, and that's 

15 why they smoke. 

16 Q. And furthermore, I'm turning to Page 3, 

17 counsel. 

18 "We hold," and they're talking about 

19 nicotine, "that none are adequate to sustain the 

20 habit in the absence of nicotine. In product 

21 tests, low nicotine cigarettes are repeatedly 

22 rejected in preference to higher levels." 

23 What does that means in terms of why 

24 people smoke? 

25 A. People smoke for nicotine, but they need 
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to get an adequate dose of nicotine. If the 
nicotine delivery of a cigarette is too low, it 
doesn't produce the effects on human behavior that 
are desired, so there is a lot of work that Philip 
Morris and other companies have done on what is 
sort of a minimal acceptable level. 

MR. COFER: Objection, Your Honor, to the 
response and move to strike the last portion. 

The answer was not responsive to the question 
asked. 

THE COURT: The objection is overruled. 

MR. COFER: Thank you. 

THE COURT: But I notice you seem to be 
straining to see the witness. If you need to 
pull around. 

MR. COFER: That's okay I can see the 
monitor and I can hear the witness. 

THE COURT: All right. 

Go ahead, Mr. Thomas. 

BY MR. THOMAS: 

Q. Now, in regard to what the beginning 
smoking experience is like at least for some 
smokers, I would like to address your intention to 
the paragraph which I am going to read and will 
continue on the next page. 
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1 "We are not suggesting that the effects 

2 of nicotine is responsible for the initiation of 

3 the habit. To the contrary, the first cigarette 

4 is a noxious experience to the naivete." 

5 Is that sort of like initiate? 

6 A. It's someone who is trying it for the 

7 first time. 

8 Q. Okay. "To account for the fact that the 

9 beginning smoker will tolerate the unpleasantness, 

10 we must evoke a psychosocial motive." 

11 What does a psychosocial motive mean? 

12 A. It means that the first cigarette is 

13 smoked, not because you need nicotine, but because 

14 of some influences in the environment, like a 

15 friend who smokes or a role model who smokes or a 

16 parent who smokes, but there is something that is 

17 done for psychological reasons first. 

18 Two, it's a behavior that you do because 

19 you see someone else doing it, but it is not 

20 motivated by nicotine effects because you have 

21 never had nicotine before. 

22 Q. To your knowledge, before these documents 

23 came to light, has Philip Morris ever said in 

24 public, "Well, to account for the fact that at the 

25 beginning it kind of makes them sick, we have got 
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1 to invoke a psychosocial motive to get them going? 

2 A. No. 

3 Q. All right. Let's keep going. 

4 "Smoking a cigarette for the beginner is 

5 a symbolic act. The smoker is telling his world, 

6 'This is the kind of person I am. ' Surely there 

7 are many variations of the theme. 'I am not 

8 longer my mother's child. I'm tough. I'm an 

9 adventurist. I am not a square.' Whatever the 

10 individual intent, the act of smoking remains a 

11 symbolic declaration of personal identity." 

12 Now continuing down here. "As the force 

13 from the psychosocial symbolism subsides, the 

14 pharmacological effect takes over to sustain the 

15 habit augmented by the secondary gratifications." 

16 Now, that's kind of a mouthful and I 

17 would like for you to please help us with these 

18 terms. "As the force from the psychosocial 

19 symbolism subsides," what does that mean? 

20 A. Well, if you are smoking at first to act 

21 like your friends or to seem more adult than you 

22 are or be cool — 

23 Q. Tell the jury, please. 

24 A. That those reasons for smoking become 

25 less strong as you get older, in a sense; but at 
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1 the same time, you are beginning to experience the 

2 nicotine part of cigarettes. And in fact, smokers 

3 do in the first year or two of smoking begin to 

4 say, "When I smoke cigarettes, I get stimulated, I 

5 feel relaxed," and even starts getting withdrawal 

6 symptoms. 

7 So there is a transition that occurs in 

8 the first two or three years of smoking, from 

9 smoking just to be with friends and be social and 

10 be cool, to beginning to smoke because of the 

11 effects of nicotine. 

12 Q. Is that what "the pharmacological effects 

13 takes over to sustain the habit" means? 

14 A. Yes. 

15 Q. What about "augmented by the secondary 

16 gratification." What does that mean, "secondary 

17 gratification"? 

18 A. Well, secondary gratifications are the 

19 things that go along with it that are also wanted, 

20 looking cool, looking adult, hanging out with 

21 friends. Those are things that are still of some 

22 value, but they're not sufficient to maintain 

23 smoking. What is sufficient is the effects of 

24 nicotine. 

25 People do get other benefits, especially 
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1 younger smokers, doing things with their peers, 

2 but that's not what is driving them to smoking. 

3 Q. I guess I would ask you the same, to your 

4 knowledge, has Philip Morris taken a public 

5 position that as the force of the symbolism that 

6 gets people to start subsides, the pharmacological 

7 effect takes over and that sustains the habit. 

8 Are you aware of that? 

9 A. No. As far as I know, Philip Morris and 

10 other tobacco companies have really talked about 

11 nicotine as being for taste mostly with some mild 

12 psychoactivity, but never as sustaining smoking 

13 behavior. 

14 MR. COFER: Excuse me. Your Honor, I 

15 would object to the portion with respect to 

16 other tobacco companies. 

17 THE COURT: Let me use that jurors to 

18 remind you the lawsuit is against Philip Morris 

19 and not the smoking industry per se. There is 

20 going to be evidence you're going to hear about 

21 industry issues, and you may consider that as it 

22 relates to what Philip Morris knew or did as it 

23 acted. 

24 But take care that when any witness talks 

25 about the industry, that you draw the 
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1 distinction between the industry and Philip 

2 Morris particularly, which is the defendant in 

3 this case. 

4 Mr. Thomas. 

5 MR. THOMAS: Yes, Judge. 

6 BY MR. THOMAS: 

7 Q. I'd like to go a little forward or closer 

8 in time, to 1972. And for the lawyers, that is 

9 the Exhibit 84, and I'm just going to show him the 

10 highlighted portion. 

11 The 1972 document — again, I have to 

12 apologize for the quality, "Philip Morris USA, 

13 1972," a memo from within the company. And I'm 

14 going to read it. I am not sure, I want to get it 

15 as big as I can without losing something. 

16 "A widely-held theory holds that most 

17 people smoke for the narcotic effect, relaxing 

18 sedative that comes from the nicotine. The taste 

19 comes from the tar particulate in delivery. 

20 Although more people talk about taste, it is 

21 likely that greater numbers smoke for the narcotic 

22 value that comes from the nicotine." 

23 Now in regard to taste and the narcotic 

24 effect, to your knowledge, has Philip Morris taken 

25 a position in a public forum, recognizing frankly 
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1 that people smoke for the narcotic value that 

2 comes from nicotine? 

3 A. No. Philip Morris has stated that the 

4 primary importance of nicotine is the taste of 

5 cigarettes. 

6 Q. And there is an admission — I'm sorry, 

7 that is a legal word. There is a statement in 

8 here that the taste actually comes from the tar; 

9 is that right? 

10 A. Well, there is some contribution of 

11 nicotine, but it is — tar and nicotine is the 

12 taste. 

13 Q. I'm going to move to Exhibit 86, and this 

14 is, again, from confidential document. "Motives 

15 and incentives in cigarette smoking." This is the 

16 William Dunn we discussed earlier? 

17 A. Yes. 

18 Q. "The majority of the conferees," and this 

19 is from a conference that they put together on a 

20 lovely little island lying about 150 miles east of 

21 the Virgin Islands. 

22 "The majority of the conferees would go 

23 even further and accept the proposition that 

24 nicotine is the most active constituent of 

25 cigarette smoke. Without nicotine, the argument 
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1 goes, there would be no smoking. And point one, 

2 no one has ever become a cigarette smoker by 

3 smoking cigarettes without nicotine." 

4 Now, what does that have in terms of 

5 correlation with your own clinical experience, 

6 Doctor, in terms of why it is that people really 

7 become smokers? 

8 A. It's what I have been explaining all 

9 morning, that the cigarette is a source of 

10 nicotine, and that's why people smoke cigarettes, 

11 for nicotine effects. 

12 Q. And from the same conference. I'll try to 

13 get this as readable as possible. I don't know 

14 how well I can do. Follow along with me on that 

15 blown-up screen and see if it get it right. 

16 "The cigarette is, in fact, among the 

17 most awe-inspiring examples of the ingenuity of 

18 man. Let me explain. The cigarette should be 

19 conceived, not as a product, but as a package. 

20 The product is nicotine. The cigarette is but one 

21 of the many package layers." 

22 Continuing. "Think of the cigarette pack 

23 as a storage container for a day's supply of 

24 nicotine. Think of the cigarette as a dispenser 

25 for a dose unit of nicotine. Think of the puff of 
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1 smoke as the vehicle of nicotine. Smoke is beyond 

2 question the most optimized vehicle of nicotine 

3 and the cigarette the most optimized dispenser of 

4 smoke." 

5 Now, have you been, and I just mean 

6 generally familiar with what the cigarette 

7 companies have told us, particularly Philip — 

8 strike that. 

9 As a scientist and a researcher, have you 

10 been generally familiar with what Philip Morris 

11 has told the American public through their 

12 advertising, their public relations statements, in 

13 the tobacco institute, their paid advertisements, 

14 have you been generally familiar with some of the 

15 things that they have said? 

16 A. Yes. 

17 Q. Are you ever aware that Philip Morris has 

18 ever admitted to anybody outside, that cigarettes 

19 are a dispenser for a dose of nicotine, that a 

20 puff of smoke is a vehicle, and that smoke is the 

21 most optimized vehicle, and the cigarette is the 

22 most optimized dispenser of smoke? 

23 A. Certainly not to the public. 

24 Q. And this was, again, the 1972 document, 

25 Exhibit 86. 
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1 I'd like to move up a little closer to 

2 the present and talk about what internal documents 

3 show about the concept of optimal cigarette 

4 nicotine deliveries. 

5 I am going to direct counsels' attention 

6 to Exhibit 139, just the highlighted parts. 

7 "Interoffice correspondence, Philip 

8 Morris USA, November 8, 1990, to C.K. Ellis." 

9 Now, do you know of anybody within Philip 

10 Morris called C.K. Ellis? 

11 A. Yes. She, I believe, is the a 

12 vice-president for research. 

13 Q. In fact, would it be possible that she is 

14 involved in world scientific affairs for Philip 

15 Morris? 

16 A. I am not sure of her current title, by I 

17 do know she was a vice-president for research. 

18 Q. All right. And in regard to a memo to 

19 her from three of their people, subject, and I 

20 can't say that, can you? 

21 A. I'm not a French speaker, raisond'etre. 

22 Q. And can you just tell us in English what 

23 that means, if you know what it means. 

24 A. It's means the reason for being or why 

25 they're here. 
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1 THE COURT REPORTER: Would you spell that 

2 for me ? 

3 MR. THOMAS: R-a-i-s-o-n-d-'-e-t-r-e. 

4 BY MR. THOMAS: 

5 Q. "On November 7th, 1990, you requested 

6 that we provide you with information about past, 

7 present and future contributions of 

8 electro-physiological studies to PM USA." 

9 Now, can you just tell me generally what 

10 are electro-physiological studies? 

11 A. Those are the studies involving brain 

12 waves that I talked before. 

13 Q. EEG? 

14 A. EEG studies looking at brain activity. 

15 Q. And Paragraph 3 is the one that I am 

16 interested in. Quote, "We have shown that there 

17 are optimal cigarette nicotine deliveries for 

18 producing the most favorable physiological and 

19 behavioral responses. 

20 Now, "optimal cigarette nicotine 

21 deliveries," what does this show that Philip 

22 Morris has apparently established scientifically 

23 within the company? 

24 A. The question is, how much nicotine should 

25 be in a cigarette? It's clear that cigarettes can 
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1 be manufactured with any amount of nicotine and 

2 the amount that a person gets is something that is 

3 of interest to manufacturers because they want to 

4 make sure there is enough nicotine in the 

5 cigarette. 

6 There has been some concern about lower 

7 yield cigarettes that people think are less 

8 hazardous, but if you know nicotine is what keeps 

9 you smoking, you want to make sure there is enough 

10 nicotine in the cigarette to keep people smoking 

11 cigarettes. 

12 Philip Morris is saying, "What is that 

13 level of nicotine that needs to be delivered to a 

14 smoker to have that cigarette be satisfying?" And 

15 that's really what this question is. It's really 

16 a pharmaceutical question. What is the minimal 

17 effective dose? 

18 Q. And when he we say optimal cigarette 

19 nicotine deliveries, optimal, are we talking about 

20 optimal nicotine deliveries for the health of a 

21 smoker here? 

22 A. No. 

23 Q. What is optimal? 

24 A. We're talking about optimal, balancing 

25 out the desire to make cigarettes seem less 
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1 hazardous by having lower nicotine yield numbers, 

2 but having enough nicotine in the cigarettes that 

3 people will keep on smoking them, so it is optimal 

4 really for having people smoke cigarettes. 

5 MR. COFER: I move to strike that as 

6 nonresponsive and speculative. 

7 THE COURT: Objection sustained. 

8 MR. COFER: Thank you. 

9 THE COURT: You haven't laid a foundation 

10 that this witness is in a position to explain 

11 what Philip Morris' intent was in the use of the 

12 word optimal. 

13 BY MR. THOMAS: 

14 Q. All right. Well, let's make a slight 

15 little shift in gears here. We've heard it said 

16 that Philip Morris has reduced the nicotine 

17 content in its brands by 70 percent over the 1950s 

18 nicotine content. Well, let's talk about what 

19 nicotine contents are about. 

20 THE COURT: Before you do that, 

21 Mr. Thomas, I am just going to alert you to the 

22 clock. 

23 MR. THOMAS: All right. 

24 THE COURT: You don't have to stop this 

25 moment if you're in the middle of a train of 
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1 thought, but somewhere in the next 10 or 15 

2 minutes or so, we'll need to be sure and break. 

3 MR. THOMAS: Okay. Thank you. 

4 BY MR. THOMAS: 

5 Q. Do you have any scotch tape? Where are 

6 my Marlboros? 

7 Does the Government measure how much 

8 nicotine comes out of a cigarette when you light 

9 it up and suck on it? 

10 A. Well, they used to. They don't anymore. 

11 There is a — what's called a Federal Trade 

12 Commission or FTC testing method that smokes 

13 cigarettes by machine in a standardized way. 

14 The Federal Trade Commission used to do 

15 it, but then several years ago that responsibility 

16 was shifted to the tobacco industry, who now has 

17 to do it and report its results to the Federal 

18 Trade Commission. 

19 I need to qualify one thing. It is not 

20 nicotine content. It is an important separation, 

21 nicotine content and nicotine delivery. 70 

22 percent reduction of nicotine by the smoking 

23 machine tests is delivery by the smoking machine 

24 tests. 

25 Q. Nicotine delivery? 
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1 A. Right. And delivery is not the same as 

2 nicotine content. The content is really, if you 

3 were to take all of the tobacco out of the 

4 cigarette and extract all the nicotine, how much 

5 is there. 

6 Well, in fact, just to give you an 

7 example, a typical cigarette contains about, say, 

8 12 to 15 milligrams of nicotine and that's the 

9 content. A smoker gets in one milligram and 

10 that's the delivery. Content is not decreased by 

11 70 percent. 

12 Q. So the cigarettes that they're selling to 

13 Jesse Williams between 1988, and when he died in 

14 1997, in here the nicotine content may have been 

15 what it was in the '50s? 

16 A. We don't have those numbers, but it is 

17 likely that that nicotine content has changed 

18 much, much less than nicotine delivery. It might 

19 not have changed at all, but we don't know, 

20 because we don't have those old cigarettes. 

21 Q. Okay. And this is nicotine delivery, 

22 what comes out of the end? 

23 A. Right. 

24 Q. Is nicotine delivery measured by how much 

25 nicotine I could get out of this thing if I smoked 
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1 it, or is it measured by how much is sucked out of 

2 the end of it by machine? 

3 A. It is measured in a very standardized 

4 Basically, a smoking machine is a cigarette holder 

5 that's attached to a syringe that basically draws 

6 out smoke. 

7 And it draws out 35 milliliters, which is 

8 about a little more than one ounce worth of smoke 

9 over exactly two seconds, and then it repeats that 

10 every 60 seconds until the cigarette is smoked 

11 down to a specified length above the filter over 

12 wrap or the paper that overlies the filter. 

13 So that is the standard Federal Trade 

14 Commission test. That does not reflect how people 

15 smoke. People, in fact, take bigger puffs of 

16 them, they take puffs more frequently than every 

17 60 seconds, about every 30 or 35 seconds, and 

18 there are also other things that people do when 

19 they smoke a cigarette that's different than a 

20 machine. 

21 Q. I am going to ask you in a systematic 

22 fashion about that. I would like for you to 

23 assume that for purposes of nicotine delivery, 

24 when Philip Morris says they reduced it by 70 

25 percent that that is correct and that's truthful. 
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1 We've already talked about what that 

2 means in regard to content. Let's talk about what 

3 Philip Morris has done in some of their brands to 

4 make it so that the nicotine delivery is lower for 

5 the smoke machine. Can you tell the jury about 

6 that. 

7 A. Yes. There are several things that have 

8 been done. One of the things which was done is 

9 actually to make the cigarette paper burn faster, 

10 so that in given testing, if you puff every 60 

11 seconds, but the paper is smoldering faster, then 

12 the smoking machine will take fewer puffs in a 

13 standardized test, and that has been shown. 

14 Q. You mean the cigarette paper can be made 

15 so that it will burn faster which makes the 

16 cigarette burn faster? 

17 A. The machine takes fewer puffs because it 

18 can only puff every 60 seconds. 

19 Q. Okay. 

20 A. A person can puff as fast as he or she 

21 wants, so a person can compensate for a faster 

22 burning cigarette by taking — 

23 Q. More drags? 

24 A. More drags, that's one thing. A second 

25 major things that has been — well, there is a 
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1 filter which has an effect on nicotine. And the 

2 third thing which — this has been an important 

3 thing in the lower yield cigarettes, are 

4 ventilation holes. 

5 These are little perforations in the 

6 filter, little holes, such that if you draw smoke 

7 from the end, like a smoke machine does, and you 

8 puff back and you put pressure on it, it will suck 

9 in fresh air and it dilutes the smoke. 

10 Q. So that at the nicotine delivery end 

11 there is actually less nicotine coming out the end 

12 that goes into the smoking machine? 

13 THE COURT: Excuse me. 

14 A JUROR: Would you repeat that about the 

15 filter? 

16 BY MR. THOMAS: 

17 Q. Would you repeat that, please? Well, 

18 wait, wait, sorry. 

19 THE COURT: That's fine. Don't mind me. 

20 It's all right, Mr. Thomas, go ahead. 

21 BY MR. THOMAS: 

22 Q. Okay. Would you repeat that, please. 

23 A. Can I draw it? I think it would be 

24 easier if I draw it. 

25 Q. Yes. 
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1 A. If you have a cigarette, say this is a 

2 standard cigarette, and this is a part that is 

3 burning, if there are no ventilation holes, if you 

4 pull here, if you suck back here, you just draw 

5 smoke right through the cigarette. 

6 If you have ventilation holes here, so 

7 it's the same cigarette, say, but instead you have 

8 a ring of holes about here. Now, these are very 

9 small. You can see them if you look carefully, 

10 but most people would never look for them. 

11 Here, if you straw here like you're 

12 sucking in, you get some here, but you also 

13 getting a lot of air coming in through the 

14 ventilation holes now as well. So you're getting 

15 fresh air coming in through the holes, plus the 

16 smoke. 

17 And it's diluting the smoke, and some 

18 cigarettes have as much as 90 percent dilution, 

19 which means you get nine parts air and one part 

20 smoke, and the yield is then cut to 10 percent of 

21 what it should be. Instead of a one milligram 

22 nicotine cigarette, it's a tenth of a milligram 

23 because that is way low cigarettes are. 

24 These vent holes work very well with the 

25 machine because the machine smokes here. A 
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1 smoker, however, doesn't. A smoker holds a 

2 cigarette or put his lips over it in such a way 

3 that many smokers block these holes. 

4 If I hold the cigarette in a certain way 

5 and put my mouth in a certain way, the draw 

6 characteristics are better and it tastes better, 

7 so it is unconscious. Smokers learn to block 

8 these holes, and, therefore, they defeat the 

9 ventilation system. 

10 Instead of being 90 percent ventilated, 

11 it might only be 30 percent ventilated. And so 

12 these cigarettes, although they look good on 

13 smoking machine tests, really give the smoker 

14 almost as much nicotine and tar and other toxic 

15 substances as higher yield cigarettes. 

16 Q. I would like to ask you a hypothetical 

17 question and then we may be ready to take a break. 

18 I would like for you to assume that for 

19 purposes of this question — well, two questions. 

20 First, within the scientific and the medical 

21 community, is it and has it been a well-known fact 

22 that cigarette smokers engage in compensatory 

23 behaviors to increase their uptake or their 

24 delivery of nicotine by doing the things that you 

25 said, to overcome the fast burn, the holes in the 
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1 filter, and get more nicotine per cigarette? 

2 A. Yes. There has been research to that 

3 effect since the early 1970s, is when the first 

4 studies were done to show that. 

5 Q. The hypothetical question, sir: I would 

6 like for you to assume that Philip Morris wanted 

7 to be able to make the claim that since the 1950s, 

8 they have lowered their nicotine delivery by 70 

9 percent, knowing that the way it is going to be 

10 measured is through some machine that sucks on the 

11 end of the filter instead of by what the smoker 

12 actually takes in. 

13 And further I'd like for you to assume 

14 that it's been a fairly well-known fact within the 

15 scientific community that cigarette smokers defeat 

16 the mechanisms that make the smoke machine measure 

17 this nicotine delivery at a lower level than what 

18 the cigarette smoker is capable of actually 

19 producing for him and herself. 

20 And I would like to ask you, sir, in this 

21 hypothetical question, would such a program and 

22 such behavior by Philip Morris be consistent or 

23 inconsistent with an effort to make smoking safer 

24 for cigarette users? 

25 MR. COFER: Objection, improper 
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1 hypothetical, and argumentative. 

2 THE COURT: Sustained. 

3 BY MR. THOMAS: 

4 Q. Well, is it correct or incorrect, sir, 

5 that in terms of what the smoker actually gets in 

6 terms of nicotine delivery that the statement of a 

7 70 percent reduction in what the smoking machine 

8 produces may not be what really happens in regards 

9 to the nicotine received by the smoker taking into 

10 account the compensatory mechanisms that you have 

11 described today? 

12 A. It's may not be. It is definite for a 

13 population of smokers. This has been well studied 

14 by many people including myself in several studies 

15 that you get some reduction but relatively smaller 

16 reduction of exposure in low yield cigarettes, so 

17 a 70 percent reduction may be only associated with 

18 a 10 to 30 percent reduction of exposure depending 

19 on what cigarette it is. 

20 For most low yield cigarettes that we've 

21 studied in a range of, say, 5 milligrams of tar to 

22 15, the exposures are virtually the same for any 

23 of the cigarettes in that range. It is only when 

24 you get to the very low ones that you see 

25 reduction. In fact, that there is no evidence 
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1 that the 70 percent is translated to what people 

2 are actually being exposed to. 

3 MR. THOMAS: Thank you. 

4 THE COURT: All right. Jurors, we'll 

5 take the afternoon recess, about 15 minutes. 

6 Notes on the chair, please. Remember not to 

7 discuss the case. Watch your step coming on out 

8 of the box. Thank you for your continued work. 

9 (Whereupon, the following 


10 



proceedings were held in 

11 



open court, out of the 

12 



presence of the jury at 

13 



2:55 p.m.:) 

14 

THE 

COURT: 

Okay. Anything for the 

15 

record for 

plaintiffs? 

16 

MR. 

THOMAS: 

Not at this time. 

17 

THE 

COURT: 

Defendants, anything for the 

18 

record? 



19 

MR. 

COFER: 

No, Your Honor. 

20 

THE 

COURT: 

Okay. 15 minutes, folks. 

21 



(Recess taken.) 

22 

THE 

COURT: 

Are we ready for the jury? 

23 

MR. 

GAYLORD 

: I have just a real brief 

24 

matter. 



25 

THE 

COURT: 

Mr. Gaylord. 
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1 MR. GAYLORD: Just two things. I have 

2 served on counsel a list with Mr. Tauman's 

3 markings on it showing the names of the deponent 

4 or former testimony, I should say, witnesses 

5 that we would have like to have ready for 

6 possible use on Monday. 

7 And I am reminded, as of this morning's 

8 understanding, I think defense has indicated 

9 that they would provide us with quote, unquote, 

10 official transcripts of these people for the 

11 designation purposes? 

12 MR. RANDLES: We would be happy to do 

13 that. I am confused, though, you said by 

14 Monday? We will certainly start making those 

15 copies. 

16 MR. GAYLORD: The purpose of what I have 

17 given them is so they can get us the official 

18 transcripts. 

19 THE COURT: As soon as reasonably 

20 feasible. 

21 MR. RANDLES: We have people working it. 

22 THE COURT: All right. The defense has 

23 the list. They will proceed and as quickly as 

24 they can reasonably, they will get a usable 

25 official transcript to plaintiff. 
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MR. GAYLORD: The other item is, I want 
to give you what you can mark as Court's Exhibit 
1, which is a black-and-white small letter size 
copy of the large time line that we used in 
opening statement. 

THE COURT: And the icons to which 
Mr. Cofer objected are visible? 

MR. GAYLORD: Yes, they are. 

THE COURT: Mr. Cofer, did you get a copy 


10 

of 

this, too? 



11 


MR. COFER: 

I did not get a 

copy, but I 

12 

am 

sure he'll provide me with one at his 

13 

earliest opportunity. 


14 


MR. GAYLORD 

: I have one right here. 

15 


THE COURT: 

Court' s Exhibit 

1. 

16 


THE CLERK: 

Your Honor, you 

have a 1 

17 

already. 



18 


THE COURT: 

This is 1. This 

is to become 

19 

1. 

That is what we referred to as 

1. 

20 


Okay. Are 

we ready for the 

jury? 

21 


MR. THOMAS: 

Yes, ma'am. 


22 


THE COURT: 

Okay. Bring in 

the jury. 

23 

Let 

's continue. 



24 





25 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


N. Benowitz - D 

(Whereupon, the following 
proceedings were held in 
open court, the jury being 
present at 3:25 p.m.:) 

THE COURT: All right, jurors, welcome 

back. 

All right, Mr. Thomas. 

MR. THOMAS: Thank you. Judge. 

FURTHER DIRECT EXAMINATION 


BY MR. THOMAS: 

Q. All right. Well, I would like to go back 
for a minute, and if you could please step down to 
the diagram, sir. We know where we were at the 
break. And in connection with this, I am going to 
show you Exhibit 134, a 1987 document which is a 
summary of a project with the INBIFO tag on it. 

Do you know what INBIFO is? 

A. It's a research organization. I don't 
know if it is owned by Philip Morris, but it is a 
research organization in Germany that has done 
research for Philip Morris on cigarettes. 

Q. Thank you. And in regard to a minimum 
amount of nicotine and the optimal amount 
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N. Benowitz - D 

1 question, I would like to focus your attention on 

2 this statement. 

3 "Any future reduction of tar levels will 

4 come into conflict with a two-fold limit," and I 

5 guess the one that I'm entered in is the first, "A 

6 minimum amount of nicotine is needed for the 

7 smoker's satisfaction," and then I think it says. 

8 ".8 milligrams per cigarette"? 

9 A. Yes. 

10 Q. Well, could you describe, "a minimum 

11 amount of nicotine for the smoker's satisfaction," 

12 what satisfaction — what does satisfaction have 

13 to do with the particular milligram per cigarette 

14 measurement of the nicotine and the dosage? 

15 A. Well, I think we can actually go from 

16 some of the so called compensation studies to get 

17 an idea of that. There are different cigarettes, 

18 as we talked about, based on Federal Trade 

19 Commission testing, ranging from, say, 21 

20 milligrams up to 1.5 milligrams of nicotine. 

21 What we and others have found is that 

22 people, especially if you get up to .4 and above, 

23 which is low cigarettes, tend to take in about the 

24 same amount of nicotine, no matter what the 

25 cigarette is. 
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1 And also other studies showed that 

2 smokers took in about the same amount from 

3 day-to-day. The average in-take of nicotine from 

4 a cigarette is about 1 milligram from the first 

5 cigarette. 

6 And some people take in less and some 

7 people take in more, but when you get to the point 

8 where there is too little nicotine in a cigarette, 

9 that the person is not able to get the 

10 psychological effects from the cigarette that are 

11 desired or the amount of nicotine needed for a 

12 dose. 

13 So we found and others have found that 

14 most people tend to take in .7 or .8 milligrams of 

15 nicotine per cigarette, no matter what kind of 

16 cigarette they smoke. There are some exceptions, 

17 but most people tend to gravitate to that level. 

18 Other studies done by others asking for 

19 satisfaction of cigarettes tend to show the same 

20 thing. If a cigarette delivers .7 or .8 

21 milligrams, then the cigarette is rated as being 

22 satisfactory; less than that is not. 

23 The concepts has been developed and I 

24 think it is what's referred to in this Philip 

25 Morris document that this is the level of nicotine 
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N. Benowitz - D 

1 that a person needs to take in, in order for them 

2 to be satisfied and keep on smoking cigarettes. 

3 Q. I think you may have said psychological 

4 effects. Did you mean physiological? 

5 A. Psychological and physiological. The 

6 term that is used psychophysiological effects, to 

7 do both. 

8 Q. All right. Thank you. Now, what I would 

9 like to do is to go back to a document that I had 

10 introduced and I forget one quote that I wanted to 

11 include, so I'll ask for your and the jury's 

12 patience with me. 

13 This is the smoking psychology research 

14 that was done by Wakeham, and I believe he's the 

15 fellow on the video, isn't he? And this is 

16 Plaintiff's Exhibit 74, and it's at Page 11. I'm 

17 going to read this section to you. 

18 "We're of the conviction in view of the 

19 foregoing that the ultimate explanation for the 

20 perpetuated cigarette habit resides in the 

21 pharmacological effect of smoke upon the body of 

22 the smoker, the effect being most rewarding to the 

23 individual under stress." 

24 I'd like for you to note the date of this 

25 document, sir. That's 1969; is that right? 
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N. Benowitz - D 

1 A. Yes. 

2 Q. Well, in connection with your clinical 

3 practice, I'd like to — and just for purposes of 

4 clarity, do you know whether Mr. Wakeham was a 

5 vice-president of Philip Morris or not? It's okay 

6 if you don't. It is not designed to be a test of 

7 the organization. 

8 A. I know his name well and his documents, 

9 but I do not recall what his title was. 

10 Q. I would like for you to assume as a 

11 hypothetical in this question if he wasn't, that 

12 he was a Philip Morris vice-president and that 

13 this was from 1969, we have that established, 

14 individual under stress. 

15 Well, you're aware, are you not, that 

16 when Jesse Williams began smoking, it was in 

17 connection with being in Korea? 

18 A. Ye s, I am. 

19 Q. And are you aware maybe through the VA 

20 patients or patients in your clinic, about the 

21 question of whether or not a lot of Americans 

22 started smoking during times of extreme stress, in 

23 other words, during combat situations in the armed 

24 forces? 

25 A. Well, especially, the armed forces 
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N. Benowitz - D 

1 because they supplied cigarettes to GIs, for them 

2 to have as part of their supply pack, so it was 

3 made readily available to them, and they were used 

4 quite often as people who have been through war — 

5 you see in movies, whenever you see GIs in movies, 

6 when the bombs start falling, they are smoking 

7 cigarettes to help them deal with the stress. 

8 In fact, stress is one of the major 

9 precipitants of relapse in smokers who try to 

10 quit. One of the ways to deal with it is, again, 

11 likely to do with hormonal responses, is smoking a 

12 cigarette helps deal with stress. 

13 Q. This is a document for purposes of this 

14 question, from a vice-president in 1969, I guess 

15 that would be almost 30 years ago, and I am going 

16 to ask you, in regard to the public position that 

17 Philip Morris has ever taken in regard to their 

18 product, have they ever, to your knowledge, 

19 admitted that the perpetuated cigarette habit — 

20 strike that. 

21 That the ultimate explanation for the 

22 perpetuated cigarette habit resides in the 

23 pharmacological effect of smoke upon the body of 

24 the smoker? 

25 A. No. 
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1 Q. Is it a pharmacologic effect of smoke 

2 upon the body of the smoker a physiological and 

3 psychological dose response to nicotine? 

4 A. Yes. 

5 Q. Now, in terms of people who are trying to 

6 quit, in terms of people who start quitting, in 

7 terms of people who relapse, the stress, based 

8 upon your clinical practice and scientific 

9 inquiries, have a factor in terms of people being 

10 able to stay away from nicotine once they become 

11 habituated or addicted to it? 

12 A. Yes. Stress is an enormous problem, 

13 because people have come to use nicotine to deal 

14 with stress, and when they experience stress, that 

15 is the first thing that they think about doing, 

16 and many people find that there unable to cope 

17 with stress other than by smoking cigarettes, so 

18 that is a common cause of relapse in people even 

19 after they have stopped smoking for several 

20 months, all of a sudden a big life stress comes 

21 along and they're back to smoking cigarettes. 

22 Q. Well, to your knowledge, based upon your 

23 clinical practice and keeping your eyes open as an 

24 American to the media and the news, as a 

25 scientist, and as someone who has had an 
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1 opportunity to examine some of the documents that 

2 we have been able to show to the jury today, are 

3 you aware of Philip Morris ever having come 

4 forward and made a statement to the American 

5 people that the reason for a perpetuated cigarette 

6 habit is the pharmacological effect of the 

7 nicotine? 

8 A. No. 

9 Q. That that effect is going to be most 

10 rewarding to the individual under stress? 

11 A. No. Mostly what's talked about, the only 

12 thing I have heard them talk about is pleasure. I 

13 never heard any public comment from Philip Morris 

14 to deal with smoking to deal with stress or 

15 anything like that, but mostly a pleasurable 

16 habit. 

17 Q. Have you had experience in your clinical 

18 practice of encountering people who, upon trying 

19 to quit, have something happen, the death of a 

20 loved one, a car accident, an illness, a 

21 disappointment at work, a creation of stress in 

22 their life which results in good intentions 

23 getting overwhelmed by a feeling of 

24 irresistibility in terms of going back to using 

25 nicotine? 
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1 A. Absolutely. 

2 Q. I'm going to move further back in time to 

3 Plaintiff's Exhibit 50, from a vice-president 

4 Wiseman (ph) to the chief executive officer of 

5 Philip Morris, Mr. Cullman. It's an old document. 

6 It is not in the greatest of shape. I think we 

7 showed this to the jury in opening statement. 

8 "January 1964, regarding the Surgeon 

9 General's Report, confidential. And under the 

10 public relations program. Letter B, however, at 

11 some point reflecting the same seriousness of 

12 which we meet the report or met the report, we 

13 must in the near future provide some answers which 

14 will give smokers a psychological crutch and a 

15 self-rationale to continue smoking." 

16 Now, psychological crutch and a 

17 self-rationale to continue smoking. In regard to 

18 the habituated smoker, in regard to a person in 

19 the United States after the Surgeon General's 

20 Report came out looking for honest answers about, 

21 "What should I do? Should I continue smoking or 

22 should I not?" 

23 Are you aware of Philip Morris ever 

24 coming forward and making a public admission that 

25 what they did was attempt to give smokers a 
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N. Benowitz - D 

1 psychological crutch and a self-rationale to 

2 continue smoking? 

3 MR. COFER: Objection, improper 

4 predicate, argumentative. 

5 THE COURT: It is argumentative. It's 

6 your closing argument, Mr. Thomas. 

7 MR. THOMAS: All right. I can rephrase 

8 it. 

9 THE COURT: Please do. 

10 BY MR. THOMAS: 

11 Q. Are you aware if Philip Morris ever, in 

12 any of the items that I described, any public 

13 statements that they made in the press, on the TV, 

14 before the ads came off, any of their advertising, 

15 anything that they put out through the tobacco 

16 institute, that what they were doing was providing 

17 answers to give smokers a psychological crutch and 

18 a self-rationale to continue smoking? 

19 A. Yes. There are examples of that. 

20 Q. And could you give us, please, some 

21 examples of those examples? 

22 A. Well, from the first document that you 

23 showed me today, the fact advertisements from 

24 Philip Morris made statements that there is no 

25 proof that any of the chemicals in cigarette smoke 
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1 caused illness, caused sickness to their 

2 consumers, as an example of providing a rationale 

3 and psychological crutch against the Surgeon 

4 General's Report, which says it's harmful. 

5 Q. I'm sorry to interrupt you, but my 

6 question and your answer were ships passing in 

7 separate directions. 

8 A. I am not sure I understand your question. 

9 Q. I was trying to make it so I wouldn't get 

10 an objection, so I am going to try again, and I 

11 think I can do it. 

12 Are you aware of Philip Morris ever 

13 admitting that a purpose that they have in 

14 communicating to their customers is to provide 

15 smokers with a psychological crutch and a 

16 self-rationale to continue smoking? 

17 A. No, I am not. 

18 Q. Have you seen examples of Philip Morris 

19 providing a psychological crutch and a 

20 self-rationale to continue smoking? 

21 A. That's what I was trying to explain to 

22 your first question. Yes, there have been lots of 

23 advertisements and other documents from Philip 

24 Morris saying that there is no proof that 

25 cigarette smoking causes disease. There is 
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1 controversy about it, it's not proven. We 

2 wouldn't do anything that's harmful to our 

3 customers, and that's a psychological crutch. And 

4 it's providing doubt about the Government and 

5 scientists' research. 

6 Q. Thank you. Have you ever been at a 

7 conference where representatives of Philip Morris 

8 have been present, scientists with the Tobacco 

9 Industry Research Council have been present? 

10 A. Well, it depends on what you mean by 

11 conference. The first time I can recall was 

12 actually a meeting of a Canada Expert Committee 

13 about two or three months ago. That's the first 

14 time I have ever interacted with Philip Morris 

15 scientists. I have met many R.J. Reynolds 

16 scientists over the years. 

17 Q. Right, but they're not here, though. 

18 A. The first Philip Morris scientist I have 

19 ever met was Dr. Cartsman (ph), at this Canada 

20 Expert Committee meeting two or three months ago. 

21 Q. All right. How about representatives 

22 from the Tobacco Industry Research Committee, 

23 which Philip Morris is a part of. Have you been 

24 at conferences and things like that where people 

25 from that organization have been present? 
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N. Benowitz - D 

A. Not that I recognized them. 

Q. Okay. Fine. Now, in regard to the 
effect of Marlboros upon the smoker, satisfaction 
of Marlboros relative to other brands, are you 
aware of any studies that have been conducted upon 
Marlboros to determine their characteristics, such 
as a comparisons between pH and other measurements 
of the components or the chemistry of the 
cigarettes? 

A. Yes. 

Q. And in regard to those studies, are you 
aware of whether or not Philip Morris' competitor, 
R.J. Reynolds, conducted a study in 1973 to 
examine a time base study of Marlboros — 

MR. COFER: I am sorry for interrupting. 
May we please have a sidebar, counsel? 

MR. THOMAS: Yes. 

MR. COFER: Your Honor. 

THE COURT: Yes. 

(Sidebar conference 
between Court and counsel, 
off the record.) 

THE COURT: We'll be back, folks. While 
we're away, if you want to stand and stretch, 
you go ahead. I need to take care of this 
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outside your presence. 

(Whereupon, the following 
proceedings were heard in 
chambers:) 

MR. COFER: Your Honor, two grounds to 
the objection. The first is the specific 
document that Mr. Thomas started to inquire 
about is not in evidence. It is a Reynolds' 
document. This morning we did schedule a 104 
hearing on ammonia pH viability. 

The subject matter of Mr. Thomas, ammonia 
levels in Marlboro cigarettes, that is relevant 
because there is a theory from this witness that 
the ammonia makes free nicotine more 
bioavailable. Nicotine comes in two forms, 
what's called bound because it is bound to amino 
ions and what is called free because it is not 
bound to amino ions. 

The relationship to the bound some opine 
depends on the pH of the surrounding 
environment. That was the subject of the 104 
hearing that was scheduled for this morning. 
Based on our motion, our Daubert motion, my 
understanding is that plaintiffs conceded that 
this witness (a) either wasn't able to testify 
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1 about that, or (b) he wouldn't, so that's the 

2 basis of the objection to this question, that 

3 document. 

4 THE COURT: What would be the question? 

5 MR. THOMAS: The question has nothing to 

6 do with ammonia. There is not going to be any 

7 testimony about ammonia. Are you aware of the 

8 study over time of the pH of Marlboro versus 

9 Winston, and what did that study reveal in terms 

10 of that. 

11 It revealed that the pH was significantly 

12 higher in the Marlboro relative to the Winston. 

13 And then he will talk about how that was 

14 measured and what the measurement devices were, 

15 and what pH is in terms of, you know, vinegar 

16 versus orange juice. 

17 And then he will testify about the 

18 findings that RJR had that, in fact, in the 

19 mid-'70s, 1973, the pH was significantly higher 

20 for Marlboro, and this was at a time when 

21 Marlboro was overtaking and passing Winston as 

22 the big number one brand; that pH is not 

23 something that has been tested for by the United 

24 States Government, and that the pH level has an 

25 impact upon the impact of the nicotine 
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1 experienced by the smoker. 

2 And that after the study Winston's pH 

3 went up, too, and that within the industry for 

4 the past 20 years there has been considerable 

5 discussion about the fact that the Marlboro pH, 

6 and in addition to other factors, has had a 

7 considerable impact upon its runaway success in 

8 the marketplace. And that Marlboro has 

9 demonstrated itself to be a brand that has more 

10 demonstrated brand loyalty among its users than 

11 any other brand. 

12 MR. COFER: Two responses, Mr. Randles 

13 told me that this document is not evidence. 

14 MR. THOMAS: It is not admitted, that's 

15 correct. 

16 MR. COFER: That's hearsay, first. 

17 Second, it is not a Philip Morris document and 

18 Your Honor ruled unless there was notice of some 

19 Philip Morris other company documents wouldn't 

20 come in, and it is offered for the truth of the 

21 matter asserted as hearsay. 

22 There is no test. It is not an admission 

23 by a party. Whether it's ammonia or sugars, 

24 here is the theory that their expert has been 

25 offering, goes likes this. There are many ways 
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1 to increase the pH of cigarette smoke. One is 

2 through sugars. One is through ammonia and 

3 other things as well. 

4 The theory is if you increase the pH to a 

5 point, what will happen is you will cause the 

6 nicotine in the Marlboro, which is bound, it is 

7 off gas bound to off gas to the vapor phase. 

8 Now, the theory has been if the nicotine 

9 converts from bound nicotine to free nicotine, 

10 it becomes more bioavailable, and there has 

11 been — and Benowitz has been all over the place 

12 with this — first, it goes to the brain faster. 

13 No, it doesn't get to the brain faster. Maybe 

14 it affects the nerve in the back of the throat. 

15 There are no studies, but this is the 

16 exact point of our 104 Daubert motion. There is 

17 no scientific, reliable evidence upon which this 

18 evidence can be based. That is true of the 

19 theory, regardless of whether plaintiffs rely on 

20 a manipulation of ammonia or through sugars or 

21 some other ways to accomplish increased pH. 

22 That was the subject of the Daubert 

23 hearing. We wanted to have that this morning 

24 before the jury came, and now it's the end of 

25 the day and it sounds like it is trying to come 
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1 in through the back door, just not using the 

2 magic word ammonia. 

3 MR. THOMAS: Well, first of all, the 

4 hearsay nature will be the first, I guess, 

5 statement and I believe that it is a 703 basis 

6 of opinion by experts, and while it may not 

7 become an exhibit that's admitted in front of 

8 the jury at this time, and becomes an admitted 

9 exhibit, it may nevertheless be inquired into 


10 

and 

its contents 

explored for that reason 

. 

11 

That's number one 

That gets me into the 


12 

document. 



13 


MR. DUMAS: 

Can we respond to that 

first? 

14 


THE COURT: 

Hold it, one at a time 

He 

15 

is 

on point; you' 

re not. 


16 


MR. COFER: 

I apologize. 


17 


MR. DUMAS: 

I apologize. 


18 


THE COURT: 

Mr. Thomas, continue. 

please. 

19 


MR. THOMAS 

: Secondly, in regard to what 

20 

Dr. 

Benowitz is going to say, pH, it is a 


21 

question of calculation. He is not going 

into 

22 

the 

protected areas that were a part of the 104. 

23 

He 

is not going to be talking about ammonia. He 

24 

is 

not going to talk about the a current 

things, 

25 

he' 

s not going to 

use the form of 
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1 bioavailability of nicotine. 

2 THE COURT: May I ask a question? 

3 MR. THOMAS: Yes, ma'am. 

4 THE COURT: Aren't you trying get to get 

5 the jury to draw a conclusion that the pH 

6 affects the delivery of nicotine, and that's 

7 what gets you to the conclusion which the 

8 defendants contend by way of their motion this 

9 witness was not competent to offer because there 

10 isn't science to support it? We're not going 

11 there without a 104 hearing in full. 

12 MR. THOMAS: All right. And what I'll 

13 do, let me just say that there is a considerable 

14 amount of gamesmanship here that involves 

15 getting a free deposition in a hotly-contested 

16 area of the plaintiff's expert. 

17 And attempting to take the plaintiff's 

18 expert's opinion and put them in a box which 

19 Philip Morris likes because Philip Morris thinks 

20 that that position is manageable, and 

21 plaintiff's attempts to have that opinion be 

22 outside of that box. Each side is arguing that 

23 either in or outside the box is the true 

24 position that the expert is taking. 

25 THE COURT: I don't know about 
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1 gamesmanship. I am new at this. It sounds to 

2 me like we had an issue that was engaged 

3 yesterday about whether this witness was going 

4 to be able to testify about the effects of pH on 

5 nicotine delivery, and this morning it was very 

6 plain that Mr. Coon took that out of play. 

7 And now what you're doing in your 

8 proposed proffer is you're asking 

9 circumstantially questions so that the very same 

10 conclusion can be reached without the foundation 

11 being laid or the 104 happening. It may or may 

12 not be that witness can testify about it, but 

13 it's an end result, and right now I'm sustaining 

14 the objection. 

15 MR. THOMAS: Then in regard to the 

16 question, we have some choices. I can do the 

17 104 hearing tomorrow. I apologize, I regret 

18 that the Court has taken this determination. It 

19 is a ruling against me. I am going to live with 

20 it and do my best to beat you on it. 

21 Now, in regard to when the Court would 

22 like to do the 104 hearing, we can do it at the 

23 end of the day or tomorrow morning. I 

24 apologize. 

25 THE COURT: Would you agree with the 
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1 hearsay issue? 

2 MR. COFER: It would still be improper 

3 bolstering. While it is true that an expert can 

4 rely on hearsay for part of their opinion, you 

5 cannot use that to bolster the expert or use the 

6 expert as a conduit to admit improper hearsay, 

7 and other evidence that would otherwise be 

8 inadmissible because it is offered to prove the 

9 truth of the matter asserted. 

10 THE COURT: The witness may testify to 

11 whatever opinions he holds to the extent 

12 applicable under the Rules of Evidence. We 

13 can't read in learned treatise in bolstering on 

14 direct; they come in on cross. 

15 The real question is, is there a valid 

16 scientific basis. Under O'Keefe (ph) and our 

17 Oregon cases that allows the witness to draw 

18 opinions or suggest a foundation from which the 

19 jury could draw inferences about the pH 

20 connection with nicotine and its effects, and 

21 there is really the subject of what the 

22 controversy, what evidence, and if we're going 

23 to get into it, it is only fair that we do it 

24 aboveboard and full steam, but you can't get 

25 there the way you are proposing to get there. 
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1 not in the face of the request for a 104 hearing 

2 which we didn't do. 

3 MR. GAYLORD: Can we have a one-minute 

4 conference before this is ended. 

5 THE COURT: Of course. 

6 (Recess taken.) 

7 MR. THOMAS: Could we — I just want to 

8 alert the Court that it's not only the disputed 

9 RJR documents, that's where I inartfully chose 

10 to start, but I have some Philip Morris 

11 documents that discuss the questions of pH, but 

12 I think where I stand with the Court, before we 

13 go into pH, the Court wants to hear the 104 

14 issue. 

15 THE COURT: As to Philip Morris documents 

16 about pH, there may be no problem of getting the 

17 fact of pH before the jury. The question is 

18 what inferences can the jury draw about the pH 

19 evidence relative to nicotine when the 

20 defendants stand with a 104 challenge to the 

21 ability of the witness to give opinions or to 

22 lay foundations from which inferences on pH 

23 impact can be drawn. 

24 We can't go that far, but you can use 

25 this witness to show the Philip Morris evidence. 
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1 and if there was a competent way to get the RJR 

2 pH evidence in as a matter of fact, you could do 

3 it through any vehicle you wanted. 

4 The problem is the way you have outlined 

5 your proffer here is that you're setting up the 

6 ground goal post with the idea that the jury 

7 will draw the inference that higher pH is faster 

8 nicotine delivery. That is a scientific — we 

9 can't go there. 

10 MR. THOMAS: If I begin this with the PM 

11 documents that will be good, and we can't go 

12 into the disputed — 

13 MR. COFER: Give me three minutes to 

14 consult with my client. 

15 THE COURT: I am looking at my watch. 

16 MR. COFER: I want to make sure that 

17 everyone is on the same page. 

18 THE COURT: Sure. 

19 (Recess taken.) 

20 MR. COFER: Thanks for the break. That 

21 is the position. I just wanted to clarify, so 

22 we didn't waste any time. 

23 THE COURT: How about we do this, how 

24 about you do everything you can with this 

25 witness, stay away from this, go to something 
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else, put in your Philip Morris facts that are 
Philip Morris facts without drawing the 
conclusions, let's get as much as we can. 

At 5 o'clock today, we'll confer. You 
can call Mr. Coon if he is the one and we can 
start that at 8:30, and bring the jury back at 
9:15. 


MR. COFER: Can I ask one scheduling 
question? We were wondering if Dr. Benowitz — 
was the Court planning on a full day? 

THE COURT: How long is your direct going 
to continue? 


will use up today and 
'll do this and that will 


MR. THOMAS: I 
tomorrow morning. We 
be my final topic. 

THE COURT: 

MR. COFER 
THE COURT 
MR. COFER 
THE COURT: 
call at 4:45. 

MR. THOMAS: My intention, just to be 
clear, is to go into the Philip Morris documents 
that discuss pH today because I believe those 
are admitted. 


How long is your cross? 

It could be a while. 

Give me an idea what that is. 
It could go most of the day. 

I have to take a conference 
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1 MR. GAYLORD: Excuse me, do I need to 

2 call Jim before you do that? 

3 MR. THOMAS: No. I am going to wander 

4 off or not wander off and I am — 

5 THE COURT: You can ask about any exhibit 

6 that is in evidence. You can't get the witness 

7 to draw any conclusion about what the pH levels 

8 mean, and you can't phrase your questions in a 

9 way that suggests an answer about that. 

10 MR. THOMAS: I can fashion this 

11 presentation so that I cover that without 

12 getting into the disputed area. 

13 MR. COFER: My only concern is that this 

14 witness is loaded up, ready to roll, and so you 

15 say, "pH." 

16 THE COURT: Bring the witness in and tell 

17 him we're not going to talk about conclusions, 

18 only lay the foundational facts, and we'll see 

19 where it leads tomorrow. 

20 MR. GAYLORD: Do you want me to check 

21 with Jim Coon? 

22 THE COURT: Yes. 

23 

24 

25 
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N. Benowitz - D 

(Whereupon, the following 
proceedings were held in 
open court, the jury being 
present:) 

THE COURT: I think we can proceed 
without Mr. Gaylord. Let's move the chart so 
the jury can see the witness. 

MR. THOMAS: Yes. 

MR. GAYLORD: That schedule will be fine. 
Your Honor. 

THE COURT: Thank you. 

Can you see the witness, Mr. Best? 

All right, Mr. Thomas. 

MR. THOMAS: Thank you. 

FURTHER DIRECT EXAMINATION 

BY MR. THOMAS: 

Q. Without going into the impact that pH may 
or may not have in terms of a cigarette, would you 
please tell the jury what pH is. 

A. Well, pH is the measure of the acid or 
base characteristics of a liquid usually, and a 
common known example is acids are things like 
vinegar, lemon juice, orange juice. They have low 
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1 pHs. 

2 Alkaline substances are things like 

3 bicarbonate of soda, lye, Draino, things like, 

4 which are very alkaline, and they have high pHs. 

5 A pH scale is such that a neutral pH is 7, so 

6 plain water with nothing in it would have a pH of 

7 7. That is neither acid or base. If the pH is 

8 above 7 it's alkaline; less than 7, it's acidic. 


9 


Q. 

So the higher the number the more base 

10 

the 

substance is? 

11 


A. 

Correct. 

12 


Q. 

And the lower the number the more acidic 

13 

it 

is? 


14 


A. 

Correct. 

15 


Q. 

Now, I'm going to show you what has been 

16 

admitted 

— 

17 


A. 

Should I come down to the screen? 

18 


Q. 

Yes, please. 

19 


A. 

(The witness complies.) 

20 


Q. 

As Exhibit No. 92, "Smoke impact from a 

21 

psychologist's vantage point, behavioral research 

22 

laboratory at Philip Morris USA, October 1974." 

23 

Are 

you 

familiar with this document, sir? 

24 


A. 

Yes, I am. 

25 


Q. 

Now, I'm going to turn to Page 2, 
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1 "Suggesting that smoke impact due to nicotine, 

2 however, is nothing new. The important factor, 

3 though, is not the amount of nicotine in the smoke 

4 per se, but rather it is the amount of free 

5 nicotine in the smoke which determines the degree 

6 of smoke impact." 

7 Now, what is free nicotine? 

8 A. I can explain it. I can also probably 

9 draw something that will help. 

10 Q. Would you, please. 

11 A. Well, let's see, I guess the thing to do 

12 first would say there are two forms in which 

13 nicotine can be present. One, what have hydrogen 

14 in it, so it would be what is called protonated 

15 nicotine. 

16 Q. Could you spell that for the court 

17 reporter and the rest of us? 

18 A. P-r-o-t-o-n-a-t-e-d. 

19 Q. What does protonated mean? 

20 A. Well, hydrogen is a kind of — and when 

21 there is an extra hydrogen on a patch of nicotine, 

22 it is said to have a proton, and this is charged, 

23 so this becomes what is called ionized or 

24 protonated nicotine. 

25 And this is ionized, and this one is very 
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1 soluble in water. And then there is another form 

2 of nicotine which doesn't have the hydrogen, and 

3 this is what's called free nicotine, unbound 

4 nicotine, nicotine free base. 

5 Q. Base. Now free base is a term that some 

6 of us have heard about. What is — is that a 

7 chemistry term because I know it is also a street 

8 drug term? 

9 A. Well, free base is a chemistry term. If 

10 it is a free base, it means that is it not charged 

11 or ionized. This form of nicotine, this chemical 

12 form is charged and ionized. 

13 As I will explain in a minute, it can 

14 have different effects for what is called nicotine 

15 free base, which is not ionized, and it can react 

16 with a receptor, pass membranes more freely, has 

17 different chemical characteristics from ionized 

18 nicotine. 

19 Now, as I said before in talking about 

20 nicotine, nicotine in the smoke occurs in these 

21 particles, aerosol, and there is also a gas phase 

22 in the smoke, so smoke is two parts. It is a 

23 bunch of particles suspended in gas, and, say, 

24 within these particles of nicotine that's charged, 

25 I'll just put down "NH" as this protonated 
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1 nicotine, and so there is lots of it in these 

2 particles. 

3 It's filled with millions of molecules of 

4 nicotine. Some of them leave the particles and 

5 end up as nicotine in the gas phase, and so then 

6 end up as the particles that's nicotine that is in 

7 the vapor phrase, and that's free base nicotine 

8 in the vapor, so what actually goes into the 

9 smoker is a combination of nicotine and particles 

10 which is protonated nicotine and nicotine free 

11 base, which is in the vapor phrase. 

12 That is important because they have 

13 different effects. Nicotine in free base form can 

14 attach to receptors — 

15 MR. COFER: Objection, Your Honor. 

16 BY MR. THOMAS: 

17 Q. I think that we — let's talk about and 

18 we made need to leave it for today, without regard 

19 to nicotine in the free base form, as an 

20 introduction, could you refer to something that we 

21 know about — which I don't think would be within 

22 an area that we're going to revolve later, and 

23 that is the free base of cocaine in terms of what 

24 it does, the free base state of cocaine and what 

25 it does. 
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A. Okay. Free base cocaine is important 
because it is able to pass membrane so it gets 
absorbed faster, so it gets absorbed faster than 
does cocaine that is ionized. 

MR. COFER: Excuse me. Your Honor. 

I apologize for interrupting, sir. 

Can we approach the bench. Your Honor? 

MR. THOMAS: Sure. 

(Sidebar conference 
between Court and counsel, 
off the record.) 

THE COURT: Jurors, disregard the last 
question and answer. 

Mr. Thomas. 

MR. THOMAS: Thank you. 

BY MR. THOMAS: 

Q. All right. Let's go to a different 
topic. 

A. Okay. Actually, I didn't finish the 
first part of the question, should I explain that? 

Q. Well, I am concerned — I just don't want 
to get into in a situation where they're having to 
object. We're going to make things more clear in 
the morning before jury comes in, so let's, 
instead, go to the question relating to what 
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1 Philip Morris knew about people who try to quit 

2 smoking. 

3 And we're going to go back, and if you 

4 could stay at the monitor, please, to Exhibit 128. 

5 I am going to represent that this is a 

6 presentation to Philip Morris by Leo Burnett from 

7 Philip Morris' advertising agency. Hill & 

8 Knowlton, and it's a presentation on the question 

9 of the cigarette consumer, and the date is March 

10 20, 1984. 

11 Exhibit No. 128. These are check marks 

12 for findings. 

13 "But for the most part," and this is at 

14 Page 14, "people continue to smoke because they 

15 find it too uncomfortable to quit. Over 85 

16 percent of smokers agree strongly and very 

17 strongly to, 'I wish I had never began smoking.' 

18 And third, over 80 percent claim to have had 

19 attempted to quit." 

20 Now, are these positions taken by Philip 

21 Morris' advertising researcher in 1984 consistent 

22 or inconsistent with your own clinical experience 

23 in dealing with smokers who are continuing to 

24 smoke or trying to quit? 

25 A. They are very consistent. They are dated 
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1 from a variety of sources that give numbers very 

2 similar to these for people who would like to quit 

3 smoking and try to quit smoking. 

4 Q. And in the scientific community or into 

5 the world at large, are you aware of Philip Morris 

6 ever taking public position that for the most part 

7 their customers continue to smoke because they 

8 find it to uncomfortable to quit? 

9 A. No, I never heard that. 

10 Q. And how about recognizing that 85 percent 

11 of their customers wish they had never begun 

12 smoking in the first place? 

13 A. I have never heard that either. 

14 Q. Now, in regard to the question of how 

15 hard it is to quit smoking, I am going to direct 

16 your intention to Exhibit 52. And this is, again, 

17 from Mr. Dunn, and we talked about Mr. Dunn was 

18 within the Philip Morris organization, the 

19 nicotine kid. 

20 March 5, 1964, Exhibit No. 52. I'm going 

21 to direct the jury's attention, just to make sure 

22 we don't have any problems or anything in the 

23 margin. Now this one is old, so the quality is 

24 maybe not the greatest, but correct me if I say it 

25 incorrectly. 
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1 "The cigarette as a physical object has 

2 become embedded within the nervous habits of the 

3 smoker, around it has been woven elaborate 

4 psychomotor patterns that sustain him through 

5 tense moments, patterns which are sufficiently 

6 complex to distract him from less pleasant 

7 immediacies or demands for a response that permit 

8 a delay or procrastination of more relevant 

9 responses. 

10 "The absence of the cigarette as a 

11 physical object when the smoker attempts to 

12 discontinue is a source of great discomforture, 

13 attesting to its key role in his psychomotor 

14 rituals." 

15 Now, this document is almost 35 years 

16 old, is it not? 

17 A. Yes. 

18 Q. Psychomotor rituals was something that 

19 you described for us earlier today, was it not? 

20 A. Yes. 

21 Q. Well, are you aware of Philip Morris ever 

22 publicly admitting that their product is embedded 

23 within the nervous habits of the smoker that — 

24 and it has been woven with elaborate psychomotor 

25 patterns, patterns which are sufficiently complex 
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1 to distract the person from the less immediate 

2 immediacies or demands for a response? 

3 A. No, I am not. 

4 Q. The concept of a key role in psychomotor 

5 rituals, is that connected with how it is that for 

6 some smokers, it is extremely difficult to quit 

7 smoking cigarettes? 

8 A. Yes. 

9 Q. Is this a recognition 35 years ago within 

10 this company that the rituals of lighting up, 

11 cigarettes here, lighter here, cigarette with the 

12 coffee, cigarette after the supper, are a part of 

13 the use patterns of Philip Morris customers? 

14 A. Yes. 

15 Q. Within your clinical practice, have your 

16 own studies and work with your own patients been 

17 consistent with the position taken 35 years ago 

18 from within the company? 

19 A. Absolutely, yes. 

20 Q. And I guess from an addiction standpoint, 

21 is this position consistent or inconsistent with 

22 the assertion that the reason the people smoke is 

23 for pleasure? 

24 A. Well, people may get pleasure out of it, 

25 but that's clearly not the major reason why people 
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1 smoke. It's one reason, but there are a lot of 

2 other reasons that deal with other mood modulation 

3 effects. 

4 He talked about psychomotor effects. A 

5 number of different effects play a role. Pleasure 

6 is one of them and that may be an important one, 

7 but it is not simply the pleasure of lighting up a 

8 cigarette. It is the pleasure of drug effects and 

9 what it entails. 

10 Q. In regard to consciousness or knowledge 

11 on the part of Philip Morris about the problems 

12 that some smokers have in quitting and the effects 

13 that it has upon them, are you aware of or 

14 familiar with the study, the attempts of an Iowa 

15 town to quit smoking in the late '60s? 

16 A. Yes. 

17 Q. Was there a movie made called, "Cold 

18 Turkey"? 

19 A. Yes. I have never seen it, but I have 

20 read about it. 

21 Q. And was that a study, and I'm going to 

22 direct your attention to Exhibit 81, which has 

23 been admitted in this case. You said you hadn't 

24 seen it before. 

25 "Information confidential, carefully 
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1 handled, not divulged, signed out to you 

2 individually, not transferable, must not be 

3 reproduced, return it to the research center, 

4 March 1971, confidential. 

5 "A study of the quit spoking campaign In 

6 Greenfield, Iowa, in conjunction with the movie, 

7 'Cold Turkey.'" And in terms of the distribution 

8 of this, without doing a test of your knowledge 

9 about the higher ups in Philip Morris at the time, 

10 would it be fair to say these involve people who 

11 are at the highest levels of Philip Morris? 

12 A. Certainly they are names — many of them 

13 are names that I see on many documents. 

14 Q. All right. And in regard to this at the 

15 bottom, I don't know that we can get this so big 

16 that the jury can see it, but I am going to try. 

17 "This document belongs to Philip Morris 

18 USA. It cannot be photocopied. It's cannot be 

19 transferred to a colleague. It must be returned 

20 to R & D central files as soon as you have no 

21 further need for it." 

22 I am going to direct your attention to a 

23 summary of this and ask you, I guess it has been 

24 about 28 years now, Philip Morris recognized back 

25 then as a result of their own study. 
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1 "Even after eight months, quitters were 

2 apt to report having neurotic symptoms, such as 

3 feeling depressed, being restless and tense, being 

4 ill-tempered, having a loss of energy, being apt 

5 to dose off, et cetera. They were further 

6 troubled by constipation and weight gains which 

7 averaged about five pounds per quitter." 

8 Now, were these some of the effects that 

9 you described as being experienced by your 

10 patients in their attempts to quit tobacco? 

11 A. Yes, there are. They're the ones 

12 described by my patients and also in much research 

13 on many patients. 

14 Q. Were you aware of whether or not since 

15 this documents came out 28 years ago Philip Morris 

16 has ever publicly admitted the degree of physical 

17 and psychological discomfort experienced by his 

18 customers who attempt to quit using its products? 

19 A. I've never heard Philip Morris say that. 

20 Q. Now, in regard to moving forward, you 

21 talked about or showed us on the diagram, what 

22 happens with people in terms of their nicotine 

23 blood level when they try to use alternative forms 

24 of nicotine. 

25 I'm going to show you a document which is 
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1 from the '90s, October 2, 1992, on the Philip 

2 Morris USA interoffice correspondence to William 

3 Campbell. Now, was Campbell one of the — was he 

4 the CEO of Philip Morris or one of the top 

5 executives? 

6 A. I believe he is or was. 

7 Q. And the subject of smoking cessation 

8 technology. And I guess, first of all, in regard 

9 to smoking cessation technology. Exhibit 144, if 

10 smoking cessation technology where to be effective 

11 in taking away the kinds of discomforture that was 

12 described in the memo about the attempts of the 

13 people in Iowa to quit, and in making people so 

14 that they could quit smoking without having the 

15 problems that were documented in that report for 

16 up to eight months, what likely effect would that 

17 have upon people wanting to go out and pay $3 or 

18 whatever it costs to buy a pack of cigarettes that 

19 may cause them to die from cancer? 

20 A. Could you restate the question. I am not 

21 sure what the question is. 

22 Q. If smoking cessation efforts, like 

23 patches, like gum, were to be so effective, that 

24 instead of what was described in the memo, in 

25 terms of discomforture experienced by smokers who 
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1 are trying to quit for up to eight months and made 

2 it so there could be a painless way to quit, what 

3 effect would that likely have upon individual 

4 Philip Morris customers being willing to go out 

5 and spend $3 to buy a pack a cigarettes, 

6 cigarettes that may cause them to get cancer? 

7 A. Since 70 to 80 percent would like to quit 

8 if they could, probably a great percentage of 

9 those people would switch over to nicotine 

10 products that would allow them to quit smoking 

11 cigarettes. 

12 Q. Well, in terms of Philip Morris 

13 recognition of some of the concepts that you have 

14 described to us today, available data, this is 

15 Exhibit 144, "Suggest that nicotine gum and 

16 patches are only minimally effective in helping 

17 smokers quit unless combined with behavioral 

18 therapy." 

19 And I want to stop right there. Is it 

20 your understanding in this case that Jesse 

21 Williams tried to quit and had tried at various 

22 stages, gum and patches? 

23 A. Yes. 

24 Q. Was he ultimately successful or 

25 unsuccessful? 
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1 A. He was not successful. 

2 Q. What is behavioral therapy? 

3 A. Behavioral therapy is when you work with 

4 people to try to teach them different behaviors 

5 instead of smoking. For example, the idea of what 

6 you gain by not smoking, the health benefits, the 

7 economic benefits, the family benefits. That's 

8 exposure of your family to smoke. 

9 You talk about how to deal with urges to 

10 smoke when you quit. What happen when you see a 

11 friend smoking, what happens when you finish a 

12 meal, what happens when you have a drink. So you 

13 need to talk about what's your behavior going to 

14 be when you are faced with the situation where you 

15 feel like smoking a cigarette, and sometimes it 

16 involves role modeling, role playing so you go to 

17 a situation where you had doubt of the situation. 

18 Sometimes there are group therapy 

19 sessions where a number of smokers get together 

20 and talk about what happened when I went to a bar 

21 last night, how did I deal with the urge to smoke. 

22 All of these sort of counseling type things are 

23 behavioral therapies. They address not so much 

24 the pharmacology of nicotine, but the other part 

25 of it. How do you deal with all these triggers to 
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1 start smoking again, and how do you deal with not 

2 having nicotine. 

3 And the turns out a combination of giving 

4 some nicotine to relieve withdrawal symptoms, and 

5 some counseling for how to deal with the urges to 

6 smoke is more successful than giving either alone. 

7 Q. Is that internal finding by Philip Morris 

8 back in '92, consistent or inconsistent with your 

9 own experience as a person in the — who is expert 

10 in the area of nicotine cessation efforts by your 

11 patients and other people? 

12 A. Yes, this is consistent with that. 

13 Q. Well, are you ever aware of Philip 

14 Morris, not in an internal document, but in terms 

15 of anything they have ever said to the public, 

16 that the nicotine cessation devices don't work 

17 very well, but if you really want to quit, you 

18 will find that's going to be the way to do it, 

19 this combination of those things and behavioral 

20 therapy? 

21 A. No. I have never seen any public 

22 information from Philip Morris about trying to 

23 stop smoking with any suggestions, either 

24 medication or behavior or both. 

25 Q. If Jesse Williams was watching Marlboro 


http://legacy.library.ucsflMui^el/^t^^aSWpdlhdustrydocuments. ucsf.edu/docs/prxd0001 



114 


N. Benowitz - D 

1 and his cigarette manufacturer for information 

2 about how to take the lead in getting free, is 

3 there anything — we've got the Surgeon General 

4 warnings, but is there anything in the ads about, 

5 "If you want to stop, here is how to do it"? 

6 A. I have never seen any information from 

7 Philip Morris saying that you should stop, or any 

8 information saying if you want to stop, this is 

9 how to do it. 

10 Q. Okay. "Despite this," this is 

11 continuing, "there are reports that many doctors 

12 are prescribing patches alone, suggesting that 

13 their maximum effectiveness will not be realized. 

14 Many people feel that because of the need for 

15 behavioral intervention as a component of smoking 

16 cessation, which is both costly and time 

17 consuming, it is unlikely that a truly effective 

18 readily available, quote, 'habit breaker' will be 

19 developed." 

20 Now, can you explain whether this is 

21 consistent or inconsistent with your own 

22 experience as a clinician in this area? 

23 A. Well, it is true that behavioral therapy 

24 is costly, and many smokers either have not got 

25 the money, have not got the time. Insurance 
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1 programs often do not pay for behavioral therapy, 

2 so behavioral therapy is not used by very many 

3 smokers. 

4 Nicotine patches and gum are used by many 

5 more, but they're helpful, but they're not 

6 tremendously effective, so they might increase 

7 quitting rates from 3 percent to 7 percent, but 

8 they're not going to help everybody quit. 

9 Q. Well, to the extent that the clinicians 

10 out there don't understand that the patches alone 

11 or the gum alone may be ineffective without also a 

12 behavioral support system to the effect — to the 

13 extent that the people who are in the stop smoking 

14 business are unable to maximize the quitting 

15 success of cigarette smokers, including Philip 

16 Morris customers, to the extent that that industry 

17 is ineffective in helping people to quit 

18 completely, what does that do to the sales of more 

19 Marlboros? 

20 A. The fewer quitters, the more smokers. 

21 The more smokers, the more cigarettes sold. 

22 Q. And then I am going to focus your 

23 attention if I can find it on Exhibit No. 106, 

24 last one for the day, 1980s Philip Morris 

25 correspondence internal to Seligman from Dunn. 
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1 "The nicotine receiptor program," again, 

2 not a great quality of copy, but I want to read it 

3 and make sure that I get it right. "All three of 

4 these efforts are aimed at understanding" — and 

5 these are experiments on the psychopharmacology of 

6 nicotine. 

7 "All three of these efforts are aimed at 

8 understanding that specific action of nicotine 

9 which causes the smoker to repeatedly introduce 

10 nicotine into his body. The psychopharmacology of 

11 nicotine is a highly vexatious topic. It's where 

12 the action is for those doing fundamental research 

13 on smoking, and from where most likely will come 

14 significant scientific developments profoundly 

15 influencing the industry. 

16 "Yet it is where our attorneys least want 

17 us to do be for two reasons. It is important to 

18 have these two reasons expressed and distinguished 

19 from one another. The first reason is the oldest 

20 and is implicit in legal strategy employed over 

21 the years, in defending corporations within the 

22 industry from the claims of heirs and estates of 

23 deceased smokers. 

24 "Colon, quote, we, within the industry, 

25 are ignorant of any relationship between smoking 
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1 and disease. With our laboratories, no work is 

2 being conducted on the biological systems," end 

3 quote. 

4 Page 2, and this is Exhibit 106. "Our 

5 attorneys, however, will likely continue to insist 

6 upon a clandestine effort in order to keep 

7 nicotine, the drug, in low profile." 

8 And I would like to know, sir, in regard 

9 to your observations of the position taken by the 

10 industry whether or not it is in your experience 

11 that they have taken the position that they are 

12 ignorant of a relationship between smoking and 

13 disease? 

14 A. Well, they certainly have stated that 

15 there is no proof that smoking causes disease. 

16 Q. And have they admitted to this day that 

17 cigarette smoking, and I'm not talking about the 

18 industry, I am talking about Philip Morris, has 

19 Philip Morris to this day admitted, "Our 

20 cigarettes cause lung cancer." 

21 I am not talking about risk factors, I am 

22 not talking about any other way that a person can 

23 dance around it. "Our cigarettes cause some 

24 people to get lung cancer." Have they admitted 

25 that? 
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A. I am not aware of it if they have. 

MR. THOMAS: Thank you. Subject to the 
continuation tomorrow morning, I don't have 
further questions for Dr. Benowitz at that time. 

THE COURT: Jurors, we'll recess for your 
purposes today. It's been a long day, I've 
watched and you have all paid a lot of 
attention. Get some rest tonight. We have 
another full day tomorrow. 

I'm going to start with the lawyers 
without you at 8:30, we've got some work to get 
done, and I think if you are here at 9:30 ready 
to go, we should be ready for you then. We're 
trying to make the best use possible of your 
time and get some things accomplished before you 
get here. 

Leave your notes here. Remember not to 
discuss the case. Watch your step and have a 
good evening. 

(Whereupon, the following 
proceedings were held in 
open court, out of the 
presence of the jury:) 

THE COURT: Dr. Benowitz, you can take a 
seat wherever you would like. 
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Let's go over the plan for tomorrow. 

Mr. Gaylord, you told me that Mr. Coon would be 
available at 8:30 on the 104. And is 
Mr. Randles going to do that? 

MR. DUMAS: No, I am. Your Honor. 

THE COURT: 8:30, then? 

MR. DUMAS: Yes. 

THE COURT: We'll need the witness here 
at 8:30. We'll need some examination as a 
foundation for argument; is that right? 

MR. DUMAS: Yes, I would anticipate that. 

THE COURT: Anything I can do besides 
reading once again the defendant's motion to 
prepare for that or are we just laying it out? 

MR. THOMAS: If in the 104 the defense is 
intending to introduce some exhibits, I would 
appreciate an opportunity to examine them 
tonight, so I can prepare and do a good job 
tomorrow morning. 

THE COURT: Mr. Dumas will discuss it 
with you when we're off the record. 

Anything else? 


MR. GAYLORD: No, Your Honor. 
(Court adjourned, 2-25-99 
Afternoon Session, at 4:50 p.m.) 
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